IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

L&D INVESTMENTS. INC., a West Virginia corperation,
RICHARD SNOWDEN ANDRt‘ 7S, IR MARION A,

YOUNG TRUST, CHARLES A. YOUNG, DAVID L YOUNG

and LAVINIA YOUNG DAVIS, successors of Marion A. Young.

Plaintifis,

Y. Civil Action No. 13-G-528-2
THOMAS A. BEDELL., Chizi Judge

ANTERO RESOURCES CORPORATION,

formerly known as ANTERO RESOURCES
APPALACHIAN CORPORATION, CONSOL

ENERGY, INC.. a foreign corporation, CNX

GAS COMPANY. LLC. a foreign limited liability company,
MIKE ROSS, INC., a West Virginia corporation,
ROBERT HITZELBERGER, SWN PRODUCTION
OPERATING, LLC, ENERGY CORPORATION OF
AMERICA, ENERVEST OPERATING, LLC. *

CHARLES LEE ANDREWS ill, CHARLES LEE
ANDREWS, lIl, TRUST, CHARLES LEE BARROLL (deceased),
LOUISE B. BARTON, MILLARD K. BEYER (deceased)
JOHN FORSTER COOPER (deceased),

PENELOPE ANNE FORSTER-COOPER,

CAROLINE DOMOVAN. EDYTHE 7. DONOVAN
(deceased), MARGARET DOMOVAN.,

PATRICK F. DONOVAN, WILLIAM DANIEL DONOVAN,
NENA DONOVANM LEVINE, LOUISE NICHOLSON,
JESSICA LIBRA OAKLEY, CHARLES H.T. SAUNDERS,
DONALD SAUNDERS (deceased), MARGARET

A. SAUNDERS, DOUGLAS W. SAUNDERS,

PHYLLIS SAUNDERS (d=ceased), MELISSA P. SMITH,
NANCY KING ANDREWS STETSON TRUST,
JOSEPHINE B. TAYLOR, RICHARD S. THURBER,
HARRY R. THURBER, JR. (deceassd). SUSAN W.
THURBER LIVING TRUST. ROBIN TUNSTALL
JOHNSON TUCK. JAMES JOHNSON TUCK. AGENT,
EMiI (EMIMA) T. WYATT (decsased), end SNOWDEN
WYATT. or these Dafandanis’ heirs or devisees or
stccessor trustees or agents.

Defendants.

OMNIBUS ORDER

EXHIBIT

TUGAS l’mpgrm i, l ( purporied successor of EnerVest Operating. [L.C
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DIRECTING THE CLERK OF THIS COURT TO FILE OCTOBER 17, 2016
CORRESPONDENCE WITH ACCOMPANYING UNPUBLISHED OPINION

DIRECTING PLAINTIFFS' LEGAL COUNSEL TO FORTHWITH FILE AND MAKE
A PART OF THE RECORD HEREIN ANY RELATED DOCUMENTATION WITH
REGARD TO THE PREVIOUSLY PERMITTED SERVICE BY PUBLICATION IN
KEEPING WITH PLAINTIFF'S PROPOSED NOTICE PLAN UNDER RULE 4(e)

GRANTING RICHARD SNOWDEN ANDREW, JR.’S,
MOTION FOR REALIGNMENT AS PARTY PLAINTIFF

GRANTING MARION A. YOUNG TRUST SUCCESSORS,
DAVID L. YOUNG, CHARLES A. YOUNG AND LAVINIA YOUNG
DAVIS'S, OTION TO ADD SUCCESSORS AS NAMED
PLAINTIFFS AND REALIGN THEM AS PARTY PLAINTIFFS

ANNOUNCING RULINGS UPON PENDING MOTIONS FOR SUMMARY
JUDGMENT. FURTHER RULINGS AND RELATED JUDGMENTS THEREON

Preliminary Discussion of Pedinent Pleadings and Proceedinas

In initiating this Civil Action, Piaintiif, L&D Investments, Inc. (hereafter referred to
as "L&D"), filed its Compleint For Declaratory Reliei, Quieting Of Title And Other Relisi
with Exhibits A through E on December 10, 2013. Therein, il essentially sought inter
alia declaratory relief that, to-wit: () it is the owner of an undivided interast in the
identified mineral parcel(s) underlying the subject real property pursuant to Deeds
granting it such ownership which are respactively dated March 6, 2013 and March 12,
2013 and recordad in Deed Book 150G at Pages 1072 and 1056 maintained by the
Clerk of the Harrison County Commission; (b) the purported sale of such inierest at a
tax sale to Defendant, Mike Ross. Inc.. is void and null due to being erroneous and
unlawiul; and (c) psrtains and relates to any encumbrances, modifications, charges or
taking of benefits from such undivided interast by any person or entily due to being
unauthorized and unlawiul.

On March 25, 2014. L&D filed its First Amended Complaini For Declaratory

Relief Quieting Of Title And Other Relief to likewise eiiect on its original Complaint.
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On April 21, 2014, L&D filed is Sacond Amended Ceniplaini For Daclaratory
Reliel Quisting OF Title And Cihar Relief tharsin repleading its inidal Complaint and First
Amended Complaint whilz szeking additional judamant against Defendant, Antero
Resources Corporation (hereaiter referred to as “Antero’), or any related entity acling in
concert therewith for specified damages and accountings.

On WMay 9, 2014, Antero filed ils Answer To Firsl Amencded Cemplaint,
Counterclaim, And Cross-Claims Against Mike Ross. hic. And Robsit Hilzelberger. In
addition to stating various dafenses, Anterc asseits such counterclaim against L&D and
cross-claims against Dsiendant, ivlike Ross, Inc. (hereafier referrad to as “Ross”), and
Defendant, Robert Hiizelberger (hareafter referred to as "Hitzelberger”) respectively. As
such, it sesks inter alia declaratory judgment pursuani to West Virginia Code § 53-13-1
and Rule 57 of the Weasit Virginia Rulzs of Civil Procedure determining ownership
interests and declaring the rightful owners of the disputed mineral interesls with regard
to L&D, Ross and Hitzelberger.

Defendant Robert Hiizelberger's Answer To First Amended Complaint was filed
on May 15, 2014 therein stating inier alia that he has no intsresi in the suriace or
mineral rights at issue and that L&D is not entitled to any reliei from him. Robert
Hitzelberger's Ansiwver To Defendant Antero Resources Corporation’'s Cross-Claim And
Afiirmative Defenses was zalso filed on May 15, 2014,

On May 20, 2014, Defendants, Consol Energy Inc. (hereafter referred to as
“Consal”). and CNX Gas Company LLC (hereaiter referred to as "CNX") filed its Answer
To Plaintiff's First Amended Complaini, Counterclaim, And Cross-Ciaims Againsl Mike

Ross, Inc. And Robert Hitzelbarger. In addition to stating various defenses, Consol and
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CNX fikevise assart such counizrciaim against L&D and cross-cizims zazinst Ross and
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Hitzelberger. As such. it likevise seeks iner aka a declaratory judgmient pursuant to

ez
%

st Virgimia Code § 55-73-7 and Rule 57 of the Waos! Virginia Rules of Civil Procecdhure
determining ownership interssts and dec laring tha rightful cvmers of lhe disputed
mineral interests with regard to L&D, Ross and Hitzelherger.

On May 23. 2014. Defendant. Mike Ross, Inc. (hareafter referred o as “Ross’)
filed its Anssver. Counieiclaim, And Cross-Claims Of Defendant Nike Ross. Inc. In
addition lo staling various defenses and demanding dismissal of L&D's First Amended
Complaint. Ross asseris inier alia & counterclaim against L&D for slandsr to title
alleging hat it "has engagad in publication of & false statement dercgatory to [Ross's)
titte with malice.” (See Cross-Claim. p. 7-8 at §1 9). Ross aisc asseris cross-claims
against Aniero, Consol, CNX and Hiizalbarger for indemnification and/or contribution, i
whole or in part. for any such damages this Court may determine Ross is liable to L&D.

All  appropriate  and necessary responsive pleadings to ihaese various
counterclaims and cross-claims (as well as to L.&D's Second Amiended Complaint) were
filed by the raspeactiva parties and are a matier of record.

Pursuant to this Court's notice. various Prs-Trial iemoranda were filed and a
Pre-Trial and Scheduling Confzrence was conducted on June 12, 2014 and resulting in
an initial Pre-Trial and Schaduling Orcdler baing entered on June 13. 23174 * conirolling
the course of further action in this litigation unless madified upon good causs being

shown.

This Ovder was corrected amd amended by Order entered on July 10, 2014 that addressed a scheduling
time error. Then, by Order eatered May 220 2013, this Court < '\ul the remaining Jdeadlines aml dates in
such Schieduling Order. o amended. and noticed shis matier tor o scheduling and status conterence tor
July 1402005, Following such conferences. this Court cantsedd 1o be entered a Pre-Trial Amd Schediding
Order on July 28, 2005 as well as an Order sddressing stich Stans Confercince proceedings and refated
rulings.
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The joined partizs undertook various evidentiary discovery. Discovary disputes
vere initially taken bejors the duly appointed Discovery Commissioner. Teresa J.
Lyens, Esq., pursuant {o provisions contzinesd in such [Sio-Trial and Schzditing Ordler,
Such disputes as well as olhar motions by respeclive parlies hsrein were then
approprialely addressed. as neczssary, and were either ultimately stipulated to by the
parties or ruled upon by this Court as reflected in Oiders as entered herain. -

As a result of undertaken discovery, related motion plsadings and this Court's
granting pemission, L&D filed:

1. Plaintiiis Amended Compiaint To Join Additional Parties on Novamber 5
2014 viih copies of prior pleadings atiached as Exhibits 1 through 3.

2. Plainlifi’'s Second Amencded Complaint Joining Adcditional Pariies on April
15. 2015 with Exhibit A (copiss of prior pleadings and related sxihibits) and Exhibit B
("Additional Persons or Entitizs to be made Defendants”) [i.e.: new party Defendants).

As a furthar result, Ross filed Defendant Mike Ross, inc.'s Amendead Cross-Claim
on April 15, 2015 stating inier alia that it is entitled to declaratory judgment that hs owns
an undivided 80% interesi in the.subject mineral parcels underlying the related real
property including thzs interssi cizimed by Hitzelberger. Furtiiermore. Ross assaris such
purportedly erroneaus claim of Hitzelberger constitutes slander of title and his claim of
the rigit to recsive royally income from such inierest constitutes tortious intsrigrence
with Ross'’s husiness relationships with the companies prochicing oil and gas from wells
located on such property.

The restated positions of the then variously joined parties herein at the time of

the June 14, 2015 conferences, as reflected in their respective Pre-Triai Memoranda

and summarized by this Couri ars:
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i L&D still seeks daclaralory judgament and otivar raliaf to quigt titlz as to
the subject mineral parcels undarlying the relaled real property ai issue herein;
necessary accountings and payments of all rovalties and othsr monies and beneiits
from operations conducted on such: whether such operations (including “pooling”
invoked by Antero) were proper; the validity of a 1902 lease (Deed Book 137 at Page
439): other mineral propariies (aka “Asbury Unit™); and unlawiul taking as an inientional
conversion of funds by Defendants holding royaity monies in “suspensg® thareby

unjustly enriching thamsalves. (Plainiiii’s Pre-Trial Memorandum filed July 3, 2015).

)

Antiero denizs any liability to L&D or that they are. in any way. responsible
for its alleged damages in this instant matter as the dispules al issue harein involve
property ownership disputes oi L&D with other defendants. As such, Antero seeks
declaratory judgment of ownership of the mineral interest at issue harein.  (Anfero
Resources Corporation’s Pretrial/Scheduiing Conferenice Niemorandum filed July 8,
2015).

3. Consol and CNX likewisz deny any liability to L&D or that they are, in any
viay, responsible for its alleged damages in this instant matter as the disputes at issue
herein involve property ownership dispuies of L&D with other defendanis. As such,
Consol and CNX sesk declaratory judgment of ownership of the mineral interest at
issue herein. (...Pretrial/Scheduling Conference Memorandum iiled on July 8, 2015).

4 Ross assarts entitlement to summary judgment that is is the owner of an
undivided 80% inisrest in the subjecl mineral parcels undzrlying the relatzd real estate
including the intarests that it believes are erroneously claimed by L&S, Hitzeloerger,

Saunders Defendants and all other Delendants except Defendants who derive a
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combinad undivided 20% interest from Carolyn Thurber Cooley (.. Vivall. Thurbar &
Donovan successors).

ROss ssexs. lo-wil. () detenmination of whal undividsd mierss: in the subizct
mineral parcels it acquired by virtue of the tax deed (See Stipulated Document # 47) 4 it
acquired and recorded in 2003 (DB 1348 at Page 1170); (b) particulariy. vhether it
acquired all subject proparty interssls assessad in the name of Charles Lee Andraws, Jr.
inclucling the real proparly interests of co-tenants who wore not separateiy asssssed for
their undividad interests in real property evan though they wers erronsously assessed
for interests in royally income. (c) whelhar Hitzelberger has standing to assert a claim of
ownership in the subject minaral parcels or is precluded therefrom undar West Virginia
Cotle § 11-22-7; (d) vshether Ross exercised reasonably diligent efiorts to serve notice
oi right to reds=em on the owners of interssis in the subjsct mineral parcels purchased st
the 2000 delinquent iax sale; (e) whether any such claims of ovwnership of undivided
intzresis in the subject minaral parcels thereby conveyed to Ross were extinguished
uncder West Virginia Code § 11A-4-4's statute of limitation; and (f) ultimately all of the
ov/nership interests for the subject mineral parcels identified and at issus herain.

Ross is not pursuing any claim for reimbursement of royalties allsgadly paid
erroneously {o other partiess or any other monetary damages. |t simply desires
establishment of the correct proporiionaie ownership interests in the subject minzral
parcels so that fuiure royalties are paid correcily. {...Pre-Trial Meniorandum filed July

2. 2015).

-—

Such ran deed asiipulatton includes copies of additional docunienis, hewni: Lisi o Frose 1o Be Served
[ !

Witk Notice To Rodeem (DB 1349 i Pages 172 P75 Cerrifcane 0 Sede (DB 15489 ac Page 1170)
Tax Receip (DB 1339 at Page VIT71 Nodice To fcedeen (DR 1349 a1 Page 1178) Duddiséor’s Cerilficate
(DB 1349 at Page 11795 and copics of USPS Cenified Mail Return Recelpts for Charles Lee Andrews,
Richard C. Thurber, Emuna 1. Wy TL EL Uharber, I aad Bduh 7. Disises o,
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5 Hitzenbsrger avers having a clear chain of titie for a 20% undivicdad

interest in the mineral parceis underlying the related raal eslale herein and that he has

continuously paid his taxes on such interest as vzl as raceivad royaliies tierecn since

While believing ownership/litie issugs can be summarily resolved, he further
belisves a variety of issues may then remain as lo Ross's provision of actual notice to
purportedly known oviners of various interests in the subject minaral parcels underlying

ihe rzal estate al issus hersin. Hitzelberger siates thess issuzs’ limited resolution or

(1t}

mooingss becoms inexiricably intervioven viih detarminations of ownership intsrests, in
the event Ross's title fails, for properly appearing parties herein with lawful ownership
interesls of whatever interes{ remains from the determinad chain of title herein based on
default, abandonment or inheritance. Additionally, accounting for royalties and other
monies from minsral production from the subject properly may be necesssary.
(Defendant Robeit Hitzelbergar's Pre-Trizl Memorandum filed on July 9, 2015).

6. Defendant, Energy Corporation of America (hesreaiter referred to as
"ECA"), purporis owning a leasehold interest in and ihe right to operation and
production of six (6) natural gas wells on related real estate herein. There being no
claims for damages against it or ils partial leasehold interest other than to whom it
maxes royalty payments, ECA’s position is that any further ruling Orders entered by this
Court involving it will relate only to future payment of royalties by it to the proper parties
and their respectively declared ownership interests. (...Pre-Trial Memorandum filed on
July 6, 2015 and July 7, 2015).

7. Defendant, Enervest Operating, L.L.C. (now properly CGAS Properties,

L.L.C.) asserts ownership of a leasehold interest in wells drilled pursuant to leases for
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the subject property herein and that it recoivad notice of Ross's cwmership rasulting
from iax sale deed upon which it therealier paid royalties to Ross. It was jsinad herein

no claims or cause of aclion

40

Z. Thars ar

merely bzcause it has an inlorest as a lzsss

u’

against it regarding ownership of subjoct mingral parca!s or for having paid royeliics to
Ross. (Pre-Trial iiemorandui. filzd Juiy 6. 2015). -
8. Donovan. Levine. Oakley, Thurber and VWyat Defendants assan specific

ownership in the Donovan, YWyali and Richard S. Thurber Defendantis of an undivided

-ty

interest in the subject mineral parcels at issuz herein and as regulariy assessad jor
such upon the Land Books of Harrison Counly. West Virginia beginning with and since
the tax year 20060 vsithout intetruption. (... Fre-Trial Memoranclum filed on July 2, 2015).

9. Saunders Defendaits likewise assert ovmership of an undivided interest in
the subject mineral parcels at issue herein and as regularly assessed for such since the
tax year 2000 without intarruption and upon which all taxes due have bean paid.
(... Pre-Trial Memoranduni filad July 13, 2015).

10.  Deisndants. Susan W. Thurber Living Trust and Harry R. Thurber, Jr.,
assert ownership of undivided inierest in the subject mineral parcels at issuz hzrein and
as regularly asssssed for such upon the Land Books of Harrison County. VWest Virginia
beginning with and since thz tax yaar 2000 without interrupiion. Furthermore. such
Trust has been receiving royally and/or rental income from Aniero and CNX. Finally,
these Dsfendanis suggest that such intsrest may possibly be enlargad or reduced
depending on L&D's allegations and subsequent determinations by this Court thereon.

In Pro-tricl Memorandun O Defemdait, Eiervest Operating, LLC CGAN Progertion, L C,
this Coust was mtoninad tut CGAS I’mp‘rn..s Lo 15 wow the oener of o fractonad iterest  the

leases in dispute in this nstant litigation that were formerly oswned by Defendant. BierVest Operating.
L1LCoand thacan Agreed Order was anticipated to be presented hercin for purposes of substitution. Fie

record in this matier does not appear Lo reflect ans such Order subsequently presenied or entered berein,
I'age 9 of 63
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Sumimary Judameant Motions and Relatsd Responsas

Mow, primarily pending before this Couri are ten {10) motions for summary
judgment having bean heretofore filed hergin by various partizs mosily in  timely
procedural keeping wilh its Prelrial And Scheduling Order caused 1o have been enterad
on July 28. 2015.

These motions and their variously related responsive pleadings have been under
extensive long-term ravisw by this Court. ¥ Such pleadings include:

i Deiendant tike Ross. lnc.’s Molion For Summary Judgmeni vith Exhibits
A tirough D fited on kiarch 28, 2016.

In response. to-wit: (a) Defendant Aniero Resources Corporation's Response To
Defenclant Mike Ross. Inc.'s Molion For Sununary Judgment was filed on April 22,
201G: (b) Defendant Consol Energy Inc. And CNX Gas Company LLC's Response To
Defendant Mike Ross, Inc.’s Motion For Summary Judgment was filed on April 22,
2018: (c) Defendants, Charles H.T. Saunders. Donald Saunders (deceased). Margarel
A. Saunders, Douglas W. Saundears and Phyilis Seaundlers (dnccasea) Response To
Defendant Vike Ross. Inc.’s Motion For Summary Judgment accompanied by Saundars

Defendanis” Memorandun In Support OF Their Response To Nike Ross Inc.’s Motion

This Court alze cansed to be entered on May 250 2006 au Order Oeder Sua Sponte S'm,n.'m/iuu
Repuaining Deadiines And Requivemeirs Diatler The dulv 28, 2005 Pre<dvial ol St lmluluw Order;
Staving Furtlvr Proceedings: And Coneradte Conginuing Fing? Pre-Trial Conforence ad Jury Tridl

fending Final Rulivigs O A5 Suninnars Jidonens Modiony dsf D Furtieer Ovder H, Tiziv Cours
While reviewing such motions for summmy judginent and related respentses i bght of e tien
comrslling Pre- Prial and Scheduling Ovder. this Court further siated fnrer efia therein that i wewin

Crvcogiizes it inabilits oo subsiantsels rube ol thereos oo timedy nuivre which vooulbd
alsiv properhy accnmmodare all pasies in cosiderntion of the further required
submissions dhe i or belore May 20, 2086, [and that]

AU the best isterests of judicial coonamy and findamental fsirness 10 tie colieatinve
pastivs hierzio o ke ihe followiag deteiminations, io-wit: (ay o suspend any remaining
deadlines and requiremenis onder such fre-Trivd and Selndduding Order: (b sty Turther
proceedites: and (¢) generally continue the Final Pee-Trial Conlerence ” Settictaent
Conference scheduled for Juse 17, 2000 and Juny Erial scheduled for June 27, 2016,
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For Summary Judgment with Exhibits A through E was iiled on Apiit 22, 2016:

o

PR

(d)y Plainlifis’ & Response To Defendan! Mike Ross. Inc.'s Motion For Summary

Judgment vith Exbibits 1 through 8 was filed on April 23, 2016; and (g) Defzndant
Roberi Hitzelberger's Response To Wike Ross. Inc.’s Motion For Summaiy Juclgment
with Exhibit A was filed on April 26, 2016.

In reply. to-wit: (a) Defendant iike Ross, Inc.’s Reply To Response To Its otion
For Sununary Judgmen! By Saunders Defendlants; (b) Defendant ke Ross. Inc.’s
Reply To Response To lis Ivotion For Summaiy Judgmen! By Plaintiffs L&D
Invesiments, Inc., Richard Sniovrlen Andrevss, Jr. And The Marion A. Young Trust, and
(c) Mike Ross. Inc.'s Reply To Defandani Robert Hitzelberger's Response To Miike
Ross. Inc.’s Molici For Summary Judgment viere all respeciivaly filed on hiay 9, 2016.

2. Motion For Summary Judgment OF Defendants., Susan Thurber Living
Trust And Hany R. Thurber, Jr. (Deceased) filed on March 28, 2016.

In response, to-wit: (a) Defendant Mike Ross, Inc.’s Response To Motion For
Summary Judgment By Susan W. Thurber Living Trust And Harry R. Thurber, Jr.

(deceased) wazs filed on April 6, 2016 and therein stated no objection thereto while

* o The term “Plaimilis™ wilized in such responsive pleading as welt as other responsive pleadings w
these various Motions refer 1o the wriginal Plaintifl herein (e L&D Invesiments, Inc.) as well as
particularly named Deleidants herein (e Richand Snowden Andrews, Jr., Marion AL Young Trust and
the suceessorssheirs of Marion AL Youag. they being her children David L. Young, Charles AL Youag and
Lavinia Yeuns Davis. Marion AL Yoeang's undivided interest i e subject o) mind gas mineml parcels
underly ing the related real ostate, ot the thne of her death and held in teust, being distribuied 1o her
children in keeping with Trust provisa and the tenms of her Last \Will and Testamen:.

Such parties arc also the subject of still pending motions for realignment that were tiled hierein as
part of various respoansive pleadings, Reing a naied party Defendant or identified suceessors heirs of a
named party Delendant herein as o result of their having had o direct chain of title purporiediy
demonstraiing ownership in an undivided interest in the minesal property at issue herein, they now wish
to establish such ownership inter alic as well as specifically chatfenge the Tan Deed of Defendaat Mike
Ross, Inc.

These motions are: (a) Response OF Riclurd Snoswden Aucdrese, Jr. divd Motion Far Realiznment As
Pariv Plaineiy filed herein on Octaber 1. 20018 and (DY Resposse uf Marion 4. Young Trust By s
Successors Aumd Motion To Add Succeessors Ay Nawied Piaintiiy sind Realicn Thowr As Pargy Pleisifis
filed herein on March 16. 2016 Such party realighment motiens are ruled upon hercin infra.
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agreeing lhat such Living Trust owmns an undivided 1/20 (5%) ovmership interes! in the
Subject Property that was not conveyed by delinguant tax de=d lo Dafendant. iike
Ross, Inc.; and (b) Piaintifis’ Response To Various Motions Filacl By The Parties (which
includes inter alia a “Response lo Susan Thurber Living Trust and Harry R. Thurber, Jr.
(dsceased)” vias filed on April 26, 2016 and therein essentially ook no position thereon.

3. Defendants SWH Production Company, LLC And Enervest Operating,
LLC's Motioin For Summary Judgment accompanizd by SWN Production Company. LLC
And Enervest Operating, LLC's Memorandum In Suppori Of Molion For Sumimary
Judgment vith Exhibits A tirough C filed on ivlarch 28. 2016. 7 ("SWN" 2nd "CGAS".

In response, to-wit: (a) Defendani NMike Ross. Inc.’s Response To Motion For
Summary Judgment By SWN Production Company, LLC And EnerVest Operating. LLC
was filed on April 6, 2018 and therein stated thai it has no objection therelo as SWN
agrees that MRI acquirsd 80% ownership interest in the identified mineral parcei(s)
underlying thz subject real properiy and that any claims against that portion asszrted by
L&D and certain other parties are barred by the three-year Statuie of Limitations; and
(b) Plaintiif's Response To Defendants SWN Production Company, LLC And Enervest
Operaiing, LLC's Molion For Summary Jucigment viith Exhibits 1 and 2 was filed on
April 26, 2016. L&D et al asseris inter alia that such Defendants are propzrly beiore this
Court as indispensable pariies having a property interest that can be adversely afiecied
by rulings of this Court and because they have a duty to pay proper royaliies by

ascertaining the correct ovners of the mineral interests which they devalopad.

The record herein reflects tiat this Moetion for Sutmmany Judgment was refiled on NMarch 29,2016 with
Exhibits that were not provided with the March 28, 2016 filing.
Puge 12 of 65




n reply. SWN Prodection Conpany. LLC And Enarvest Opeiating. LLC's Reply
To Plaintiif's Response To Defendants SWIN Production Company. LILC And EnciVest
Operating. LLC's Fiotion For Sunimizary Cudgisid was iilzd on [ay 6. 2018,

4. Defendanis® Caroline Denovan. Edvihe T. Donovan (Deveased), iargaret
Donovan. Pairick F. Donavan, William Daniel Donovar, Nena Donoveit Levine, Jessica
Lidra Oakley. Richard S. Thuther, Erami (Emma) T. Wyail (Decoased) And Snovsden
Véyall Motion For Summary Judgment And Incorporaited iemorandum OF Lavwas filed
on March 28, 2016.

In response. to-wit: (a) Dalendant Mike Ross, Inc.’s Response To Motion For
Summany Judgment By Caroline Donovan ¢ al. vias filed on April 6. 2016 wherein it
had no objection therzto whils essentially egreaing that Defendantis Patrick F. Donovan,
Richard S. Thurber and Timothy . Thurber (as Co-Truslees of the Richard S. Thurber
Trust) and Snowden Wyatt each own an undividad 1/20 interest in tha subjact oil and
gas property which was nol conveyad by delinquent lax deed to Defendant, Mike Ross.
Inc.; and (b) Plaintifis Response To Various Molions Filed By The Partics (which
inciudes infer aliz a "Response to Donovan. Thurber and Wyatt Dzisndanis’ Iiotion for
Summary Judgment’) was filed on April 26. 2016 wherein they esseatially took no
position thereon.

5. Dsfenclant Anitero Resowrces Corporalion's lMotion For Summary
Judgment wiith Exhibits A through F accompanied by Defendant Antero Resources
Corporation’s Menioraricdum In Suppoit Of lis Molion For Summary Judgment and Table

Oi Cases Provided By Antero Resources Corporation Pursuant To T.C.R. 6.04 wias filed

on March 28, 2016.
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In response. lo-wil: (a) Defendant Mike Ross, Inc.’s Response To kiotions For
Sumimary Judgmeni By Dofendants Antero Resources Corporation. Counsal Enerzy Inc.,
And CNX Gas Company LLC was filed on April 25, 2016: and (b) Praintifi’s Response
To Deiendant Antero Resource’s Wotion Faor Sunminary Judgimen? vith Exbibits 1
through 5 filed on April 26, 2016.

In repiy, Deiendant Antero Resources Corparation’s Reply In Suppori OF lis
Motion For Summary Judgment accompanied by Table Of Cases. Slalules, And
Regulations Provicled By Antero Resources Corporation Pursuant To T.C.R. 6.04 was
filacl on May 6. 2016.

6. Delendant CONSOL Energy Inc. And CNX Gas Company LLC's Foiion
Fer Summairy Judgment wiin Exhibits A through F accompanied by Defendani
CONSQL Energy Inc. And CNX Gas Company LLC's Memorandum In Suppori OF Their
Yotion For Sununary Judgmen! and Table Of Cases Provided By Consol Energy Inc.
Anid CNX Gas Company LLC Pursuant Te T.C.R. 6. 04 was filed on Iarch 28. 2016.

In response, to-wit: (a) Defendant Niike Ross, Inc.'s Response To Motions For

Stnmary Judgment By Deiendanis Antero Resources Corporation. Corisol Energy Inc.,

And CNX Gas Company LLC was filed on April 25, 2016; and (b) Plaintiii’s Response

=~

o Defendants Consol Energy. Inc. And CNX Gas Comipany's Motion For Summery
Judgment with Exhibits 1 through 5 filed on April 26. 2016 (with started reliance being
mostly on their Response to Defendant Antero’s iotion for Summary Judgmsnt).

In reply, Defendant CONSOL Energy. Inc. And CNX Gas Company LLC's Reply
In Support Of Their Motiori For Summary Judgment vith Exhibit 1 and accompanied by
Table Of Cases, Statutes, And Rsgulations Provided By Consol Energy Inc. And CNX

Gas Company LLC Pursuant To T.C.R. 6.04 was filed on May 6. 2016.
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7. Robert Hilzelberger's Moiion For Summary Judgment vias filed on March
31, 2018. Therein. he expressas eniillement to sumimary judgmen! against Plaintiff,
L&D lnvestment, Inc. and against Defendant, fike Reose, Inc.'s cross-claim harsin.

In responsa, to-vit: (a) Defendani Mike Ross, Inc.’s Responsge To iioticn For
Summary Judgment By Robert Hitzelbarger vith Exhibit A was filed on April 25. 2016:
and (b) Plaintifis’ Response To Various Motions Filzc By The Fartics (which includes
inter alia a "Response to Robert Hitzelharger's iotion for S Sumimary Judgment’) was

filed on April 26, 2015 whzrein they ess

(u

sntially had no response othar than siating it

does "not dispute Mr. Hitzelberger's entitlzment to an undividad 1/5 interest...”.

8. Plaintifi's L&D Investments, Inc., Richard Snowden Andrews, Jr. And The
Marion A. Young Trusi's iMotion For Pariial Sumimary Judgmeni To Estabiishi Their
Ownership And For Declaration That Defendant Mike Ross, Inc.'s 2003 Tax Deed Is
Void Or Voiclable with altached documaent copy & was filed on April 1, 2015.

Therein, L&D along wiih Richard Snowden Andrews. Jr. and The Marion A.
Young Trust (by her surviving children. Charles A. Young, David L. Young and Lavinia
Young Davis) request this Court to; (a) declare that the quitclaim Tax Deed issued to
Ross is void and of no force or sifect: and (b) quist title to ihe subjsct property by
identifying lhe owners of the subject properly. After these determinations have been
made. thay aver thal this Court should then permit the parties to provide it with their
positions as to the parcentage of undivided ownership interests in the subject mineral

parcels underlying the relaled real eslate tracts.

Such ~“Separation OF faterest” dovunent i< dated May 23, 1999 and pertains 1o joint ownership of the
subject real estaie hereln as it pertains w0 nanted Detendants hercin, w-wit: Harre R Thurber (deceased);
Emmi (Bmma) Wyait (deceased); Edvthe T, Donavan {deceasedr: and Richand S, Thurber, while also
being Stipuliied Documeat # 217,
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In response, to-wil: (a) Defendant Antero Resources Corporation's Response To

Plaisiiff's Fiotion For Paritel [sic] Summary Judameni To Eslablish Ovnzrship vias filed
on April 22. 2016 and simply requests this Court io dany such Motion to the extent that
it differs from the chain of tille set forth in Anterc’'s molion for summary judgment; (b)
Defendanis CONSOL Energy Inc. And CNX Gas Company LLC's Response To
Plainliff's Motion For Parital [sic] Summary Judgmeni To Establish Ownership was filed
on April 22. 2018 and likevisz requests this Court to dieny such iotion {o the exient thai
it differs from the chain of title set forth in Antero’s motion for summary judgmsnt; and
(c) Defendant Kiike Ross, Inc.’s Response To Motion For Summary Judgment By
Plainlifis L&DF Invesimentis, Inc., Richard Snovrden Andrevs, Jr. and the Marion A
Young Trust with Exhibits A through C wherein Ross's averred undivided 80%
ownership interest in the O&G is strongly reiierated as vell as applicability of the
purportedly relevant three-year statute of limitation with no ownership redemption efiorts
being taken following Ross's Tax Dead recordation in April 2003.

Plaintiifs’ Combined Replies To The Defendants” Responses To Plainliffs’
Molions (which includas “I. Reply to MRI's Responses to Plaintifis’ Motion for Partial
Summary Judgment to Estzblisih Owinarship and Declare MRI Dsed Void or Voidable”
and “ll. Plaintifis’ Reply to Antero's and CNX's Responsas to Plaintifis’ Motion for Partial
Summary Judgment regarding Ownership®) was filed on May 11. 2016 in reply.

9. Piaintifi's Motion For Summary Judgment Regarding The Counterclaint Of

Defendant Mike Ross, Inc. wiih Exhibits 1 and 2 as to averred “slander of tille” was filed

on April 1, 2015.
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Deferidant Hike Ross. Inc.'s Response To Plaintiff L&D Investments, Inc.'s
fiotion For Summary Judgment Regarding The Countarclaim OF Dafendant iiko Ross,
Inc. vias filad on April 25, 2016 in response.

Fiaintifis” Reply To Defendant iiike Ross, Inc.’s Response To Plaintiiis’ iotion
For Suminary Judgment On The MRI Counterclaim vas filed on May 9. 2016 in reply.

10.  Plaintiff's Motionn And Memorandum OF Law For Partial Summary
Judgment Regarding Unauthorized Pooling vith Exhibits 1 through 8 was filed on April
1, 2016 purportedly arising from trespass to its mineral properly by Defendan!, Aniero
Resources Corporation due to its combining Plaintifi L&D's mineral property in three
particular units without any leasing grant of pooling or subssquent modification.

Defendant Antero Resources Corporation's Response To Plaintifi’s Molion And
Fiemorandum OF Lawy For Partial Summary Judgment Regarding Pooling with Exhibits 1
and 2 (Exhibii 1 further having Exhibits A through C) was filad on April 22. 2016 in
response.

Plaintiiis’ Combined Replies To The Defendanis’ Responses To Plainlifis’
Motions (which includes "lll. Plaintifi's Reply to Antero's Response to Plaintiii's Motion

regarding Pooling”) was filed on May 11, 2016 in reply.

Qthar Motions. Pzartinznt Filinas and Qutstandina Matisrs

Additional motions (initially referred to herein supra at n.6 on Pages 11) still
pending in this matter are, to-wit:

i. Defendant, Richard Snowden Andrews, Jr.'s, Motian For Realignmant As
Party Plaintiii filed on October 1, 2015 along with his Response to Plaintifi, L&D
Investment, Inc.'s, Complaini and Second Amended Complaint Joining Additional
Parties; and
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2. Molion To Add Successors As Named Plaintiffs And Realign Them As
Paity Piaintifis on bzhali of Charles A. Young, David L. Young and Lavinia Young Davis
as the lawful heirs and successors to Defendant. Marion A. Young Trust, filed on fMarch
15, 2016 along with their Response to such Complaint and Second Amended Complaint
Joining Adiditional Parties.

Also filed herein on April 1, 2016 are the Parties’ Submilted Documents
Stipulated as Autheniic (and foolnotad that "All documents have bsen stipulatzd as to
authenticity and admissibility except where indicated in the "Objection” column.) which
contains copies of ninsty-eight (98) identified documsants and respectively numbered
and indexed by document, submitling parly identification, pertinent recording
information and objection (if any).

Further recsived by this Court is correspondence from Plaintifi’s Isgal counsel
dated October 17, 2016 with an altached copy of a recent West Virginia Supreme Court
case, to-wit: Littell v. Mullins, 2016 WL 1735234 (April 28. 2018 Memorandum Decision
and unpublished opinion). ¥ Such counsel avers that Litlell provides determinative
guidance on the issue of 2 tax dead purchaser providing required statutory notice to all
co-tenants or co-owners of a mineral parcel notice of the right to redeem.

Having bean so received, this Couri accordingly hereby ORDERS that the Clerk
of this Court be and is DIRECTED to file such correspondence along vrith a clean copy
of such Memorandum Decision generated irom Westlaw so that they be made a pan oi

the record herein.

Defendant, Mike Ross, Inc., discusses such Memorandum Decision (referenced as Lintel! v Mudling
aied Hicks, Case No. 130368 (£-28-10)) in its Dejenchan Mike Ross, Inc.s Reple To Response To lts
Mation For Summaiy Jucdement By Plaintiffs L&1Y hivestments, Inc., Riclhard Spowden Audres., Jr Aned
The Marion . Young Trousi on Page 13 of 14 therein and which was filed herein oi May 9. 2016,

Ross correctly distinguishes that case (as well as Mason) from this instam matter insofar as our
Supremie Court setting aside atax deed for any statniory no-complianee when the civil action secking
such reliel s filed within the staiwton three (3) vear period contained in Hesy Pirginia Code $114-4-4,
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As reflected in its Order Regarding Hearing On July 14, 2015 entered on July 28,
2015. this Court found construciive servica appropriaie herein conceming the newly
added Defandanis in L&D's amended Complaints joiing addiional dsfzndants.
Accordingly, it directed L&D's legal counsel to submit “a plan for the type and method of
constructive service 1o compel seivice of process in this case and satisfy due procass”.

Such maiter had been raised by L&D in its Motion To Permit Constructive
Service filed herzin on June 22, 2015 which includad a document listing the additionally
made Defendants and their respective staius as to having bean served. This Couri's
Order entered on July G, 2015 establishad Response a deadline of July 14, 2015 for any
such Response from any other party herein. Nons were fil=d.

This Motion requested an Ordar permitting consiructive service for those
individuals who did not rsceive notice by Certified Mail Return Receipt Requested
Restricted to Addressee. This constructive service to be pursuant to Rule 4(e) of the
West Virginiz Rules of Civil Procadure by publication in the Clarksburg Exponeni
Telegram and by publication in a general circulation newspaper in London, England,
once a week for three successive vreeks as some of these individuals’ last known
addresses believed to be in Great Britain. Additional constructive service was to include
sending such Defendants. by First Class Mail, the same publication notice and including
a copy of the Summons and Amendsd Complaint.

L&D’s legal counsel filed its Plainliif’ Proposed Notice Plan Under Rule 4(e) And
Brief on July 29, 2015 with an accompanying Afiidavit In Suppori OF Service By
Publication and its Amendment To Plaintiii's Proposed Notice Plan Under Rule 4(e) filed

on July 30, 2015.

Page 19 of 65




On August 18, 2015. L&D's legal counsel filed a Publisher's Centificate from The
Exponent Telegram dated August 11. 2015 cerlifying publication of an Order of
Publication in this matier on Augus! 3, 2015 and August 10, 2015,

The Defgndants whose address or whareabouis are unknown or who othenvise
cculd not be located, as identified and so named in such Order of Publication included:
Chailes Lez Andrews. lil; Charles Le2 Andrews. HI. Trust: Charles Lee Bairoll: Louiss
B. Barton; Millard K. Beyer; John Forster Cooper; Melissa P. Smith; Nansy King
Andrsvss Stetsan Trust; Josephing B. Taylor: Rohin Tunstall Johnson Tuck; and hizrion
A Young Trust. '@

The record does nol reilect there baing any Publisher's Certificale or like
document filzd herein by L&D's legal counsel with respect to any Order of Publication
naving run in a London, England newspaper of general circulation as proposed and
allovied. Furthzrmore, the record dees not reflect any additional information diled as to

the additional first class mailing to these identified defendants or, alternatively, to
“occupants” at the addresses being utilized for such constructive service.

Accordingly, this Court hersby ORDERS that Plaintiiis’ legal counsel be and is
DIRECTED to forthwith file and make a matter of record herein such Publisher's
Certificate or like documentation with regard to the previously permitied service by
publication in keeping with plaintiff's proposed notice plan under Rule 4(g) as it may

pertain to any Order of Publication being run in such London, England newspaper.

Standard of Raview for Sunimary Judameant and Declaratory Judament

Rule 56(a) of the West Virginia Rules of Civil Procedure staies in part th

"A parly seeking to...obtain a declaratory judgment may..move with or without

1 L....D legal counsel suggesivd that such Frusts had likely terminatad due o the passage of time and
that information had been received that the Marion AL Young Trust. in particulur, was terminated.
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supporting afiidaviis for a summary judgment in the paity’s favor upon ali or any part
thereol.” Furthermore. subsaction (¢) therecf slales in part thal. "Thz judamsnt sought

shall be rendzred forhwiih if the plzadings, depositions, answers to interrogatories and

Y]

admissions on filz. ... show ihat tharz is no gsnuing issu2 as lo any material fact and
that the moving party is entitisd to a judgment as a matter of law.”

As 1o any required dzfense by the non-moving party, subsection (g) thereof
states in part that, “...an adverse parly may not rest upon the mere allegations or
denials of the adverse party’s pleading, bui the adverse party's responise, ... , must set
forth specific facts showing that there is a genuine issuz for trial.”

Rule 56 is “...designed to effzct a promnt disposition of a conirovarsy on the
merits withoui resorting to a lengthy trial, if in essence there is no real dispute as to the
saliznt facts or if only a question of law is involved.” Hanks v. Beckley Nevsspaper Corp.,
163 W. Va. 834, 837, 172 S.E.2d 816, 817 (1970). (Citation string omitted).

Accordingly, our West Virginia Supreme Court of Appeals has clearly stated on
numerous occasions that, “[2] meotion for summary judgment should be granted only
when it is clear that there is no genuine issue of fact to be tried and inquiry concerning
the facts is not desirable to clariiy the application of the law.” Syl. Pi. 3, Aeina Casualty
& Surely Co. v. Fedsral Ins. Co. of New York. 148 VW, Va. 160. 160. 133 S.E.2d 770,
771 (19863). (Citation string omitted).

Under this standard, ‘{t]he circuil couri’s function at the summary judgment stags
is not to weigh the evidence and deizrmina the truth of the matter, but is to determine
whether there is a genuine issue for trial.” Syl. pt. 3, Painler v. Peavy, 192 W. Va. 189,

451 S.E.2d 755 (1994). However, “the parly opposing...summary judgment must ofier
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moie than a ‘mere scintilla’ of evidence in suppert of their alisgations: ..., thay must
produce evidznce from which a rationz! juror could find in their favor.” Id at 193,

In other words. "Summary judgmant is appropriate if, from ths lotality of the
evidence presentad, the record could not lead a rational trier of fact lo find for the
nonmoving party, such as where the nonmoving party has failzd o make a sufficiznt
showing on an sssential elemant of the cass that it has the burden to prove.” Syl pt. 2.
Williains v. Precision Coil, Inc.. 194 W .Va. 52, 459 S.E.2d 329 (1895).

"Ii the moving party makes a properly supported molion for summary judgment
and can show by afiirmative evidence that there is no genuine issus of a material fact,
the burdzsn of production shifts to the nonmaving party who must either (1) rehabilitats
the evidence attacked by the moving parly. (2) produce additional evidance shovsing the
existence of a genuine issue for trial, or (3) submit an affidavit explaining vhy further
discovery is necessary as providsd in Rule 56fi) of the West Virginia Rules of Civil
Procedurs.” Syl. pt. 3, Id.

Hersin especially, summary judgment may be appropriate if the nonmoving party
rests merely upon conclusory aliegations, improbable inierences, and unsupported
speculation. Sez Johason v. Killmer, 219 \W. Va. 320, 633 S.E.2d 255. 2868 (2006).

Summary judgmsant is paricularly appropriaie where the nonmoving party has
failed to make a suifiicient showing on an essential elemant of the case which he has
the burden of proving. See Hall's Park Motel, Inc. v. Rover Canstruction, Inc., 194

W.Va. 308, 480 S.E.2d 444 (1993). Also see. Brady v. Deals on \Wheels. Inc.. 542

©

s

S.E2d (2000} where our Supreme Court of Appeals quoted Beale v. Hardy. 769

~I

5
F.2d 213, 214 (4th Cir. 1985), "A non-moving party cannot create a genuine issue of

material fact through a mere speculation or the building of one inference upon another”.
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"Suminary judgment cannot bz dsizaled on the basis of fasiual assartions

containad in the brief of the party opposing a motion for such judgmesnt.” Syl pt. 6.

VicCullough Ofl, Inc. v. Rezelk, 176 W.Va. 038, 345 S.E.2d 788 (1986); Syl. pt. 3
Guihiie v. Northyrestent Miutuai Lite Insurance Co., 153 VW Va. 1,208 S.E.2d G0 (1974).
Accordingly, genzral allegations thal do not show facts with datail and precision are
insufficient to prevent entry of summary judgment for the moving parly.

Rule 57 of the Wesi Virginia Rules of Civil Procedure states, in wholg:

Tha procedure for obtaining a declaratory judgmant pursuant to the West
Virginia Uniform Declaratory Judgments Act, Code chapter 55, article 13 [§ 55-
13-1 et seq.], shall be in accordance with these rules, and the right to trial by
juty may be demanded under the circumsiances and in the mannar provided in
Rulzs 38 and 38. The existence of another adequate remady does not preclude
a judgment for dzclaratory reliei in cases where it is appropriste. A pariy may
demand dsclaratory relief or cogrcive reliei or both in one action. Further relisf
based on a dscleraiory judgment may be granted in the declaratory action or
upon petition to any court in which tha declaratory action might have besen
instituted. The court may order a speedy hearing of an action for 2 declaratory
judgment and may advance it on the calendar.

West Virginia Code § 55-13-1 states, io-wit:

Couris of record within their respeclive jurisdictions shall have power to
declare rights, status and otiier lzgal relations whether or not further relief is or
could bz claimed. Mo acticn or proceeding shall be open to objsction on the
ground that a declaratory judgment or decree is prayed for. The declaration
may be sither afiirmative or negative in form and effact; and such declarations
shall have the force and efiect of a final judgment or decree.

A declaratory judgment action is a proper procedure for an adjudication of the
legal rights and duties of parties to an actual, existing controversy that involves the
construction or application of a statute or of statutes. Arihur v. County Court, 153 W.
Va. 80, 167 S.E.2d 558 (1989). Also see Mongold v. Mayle. 192 VW.Va. 353, 452 S.E.2d
444 (1994).

The constitutionality of a staiute may be determined in a declaratory judgment

action. Nuckols v. Athey. 148 W.Va. 40. 138 S.E.2d 344 (1954).




Analysis and Discussion

Upon mature consideration of all of which, including the joined pariies’ plethora of
pleadings, pending motions and responses thereon within the record ihus far generated
by the respeciive partizs, the Court hereiby makes the foliowing analysis with additional
findings and conclusions.

1. This Court has appropriate subject malter and procadural juriscliction as
wiell as parsonat jurisdiction aver all necessary pariies hergin with regard to declaring.
as a maiter of law, the present ownership interesi(s) pertaining io the subject oil and
gas mineral parcels underlying the related real estate at issuz hearein (hareinafter
refarred to as the "Subject Properly”) and located in Harrison County, West Virginia as
fully identiiied and described in various plzadings. As such, it is a proper venuz for the
procesdings conductad herein and has proper legal authority for the reliei so being
ordered.

2. Tha central issue in this case is the determination of the presani
ownership interests of the oil and gas in iwo adjacent tracts of land. dascribsd in deeds
as containing 819 acres and 231 acres, on Middle Fork of Sycamore Creek in Union
District, Harrison County, West Virginia. (See Stipulatad Document Nos. 1 and 2).

3. In order lo determine interssis in the Subject Property. it is incumbent to
revievs and ascerizin to a legal certainty the chain of tille for such tracts of land and
underlying oil and gas as well as the related oil and gas assessment of such inierests
as reilected on the Land Books of Harrison County, VWest Virginia.

4. L&D zlong with Richard Snowden Andrews, Jr. and The Marion A. Young
Trust (by her surviving children. Charles A. Young. David L Young and Lavinia Young

Davis) pariicularly request:
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(2) declaration that the quiiclaim Tax Dazd issusd to Ross is void and of no force or
eliect; and (b) quieling ths litlz to the subject proparly by identifying the ownars of the
subjeci property. Afier these deisrminations ars mads. this Couwri should then permit
the pariies to provide it wiih their positions as to the parcent tage of undivided ovinership
inferests in the subject property.

5. Ross particularly avers acquisition of an 80% inlerest in iha subjact oil and
gas mineral parcels underlying the related real estate tracts by Quitclaim Deed (2ka
“Tax Deed’) from the Clerk of the Counly Commissions of Harrison County, West
Virginia, dated April 11, 2003 and recorded in the OQifice of the Clerk of ths County
Commission of Harrison County, West Virginia, in Deed Book 1349, at Page 1170.
(See Stipulated Document Nos. 17 and 47). [ssuance of such “Tax Dzad” resuliad from
Ross's purchase of a delinguent tax lien assessed in the name of Charles Lee Andraws
at the 2001 Harrison County Delinguent Tax Sale.

6. Charles Lee Andrews held legal title to all ownership interest in the
Subject Properly at issue herein from January 8, 1891 until March 2, 1920 as trustee for
the benefit of Mary Catherine Lee Andraws. (See Stipulated Document Nos. 3, 5 and
6).

7. Originally, these {wo (2) iracts of land were owned by Richard Snowden
Andrews in 100% fee simple absolute by Dead dated July 14, 1859 and Deed dated
Oclober 10. 1889. (See Siipulated Document Nos. 1 and 2).

8. By recorded Desd dated April 4. 1903. he as trustee along with Mary
(Catherine) Lee Andrews as widow of R. Snowdan Andrews deceased conveyed, as

intanded, to Jonathan D. Springer all of the surface of such iracis of land as well as all
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minzrals underlying the same except the oil and gas therein reserved znd excapted and
the coal thereiofore sold and conveyed. (See Stipulated Document Mo. 5).

. Ms. Andrews disd on Rarch 2. 1920. Under har Wil including five (5)
codicils (See Stipulated Documant No. 6) she davisad, lo-wit:

(@  Anundivided one-iith {1/5 or 20%) interest in these reserved oil and gas
mineral parcels underlying these two (2) relatad tracts of land (i.e.; Subjecl Proparly) to
each of her surviving children, to-vii; Louisa Lea Andrews (Bacon Eldridge). Carolyn
Snowden Andrews (Fahnestock), Charles Lee Andrews (who had served as trustee for
her benefit as hereinabove addressed). and George Snowden Andrews and thereby
comprising an undividsd four-fifths (4/5 or 80%) interest.

(b)  An undivided one-fiftesnih (1/15 or 6.G56%) inierest in the Subject
Properly to each of her grandchildren, to-wit; Rosalie Tunstall Smith (Foster Cooper),
Anita Tunstall Smith and Marion Tunstall Smith (being the surviving children of Is.
Andrew's daughter, Emily Rosalie Andrews Tunstall Smith, who had predeceased her)
and thereby comprising in tetal an undivided one-fifth (1/5 or 20%) interest in the
Subject Property.

10.  As for the undivided one-fifth (1/5 or 20%) interest inherited by these three
(3) Smith grandchildren, to-vrit:

(8)  An afildavit of hsirship dated June 6. 1986 and duly recordad by John
Forster Cooper (son of Rosalie Forster Cooper and nephew of Anita Tunstall Smith)
establishes Anita Tunstall Smith dying intestate, single and without issue thereby
leaving her her sisters, Rosalie Forster Cooper (fin/fa Rosalie Tunstall Smith) and

Marion Tunstall Johnson Tuck (f/n/a Marion Tunstall Smith) as well as her hali-sister,
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Josephina Tunstall Barrol as her hairs at lave. (See Stipulated Documant No. 32). As a
result;

(i) Rosalie Forster Cooper owned an undivided seven-seventy fiith (7/75 or
©.333%) interest in the Subject Property at the tima of her daath thal she bequeathed in
equal shares {o her thrze (3) children, to-wit:  John Forster Coopear, Anthony Forster
Cooper and Catherine Lee Tschappat. (See Stipulated Document No. 7). Thereby,
each child inherited an undivided sevan-two hundred and twenty-fifth (7/225 or 3.111%)
interest in the Subject Proparly.

(ii) Marion Tunstall Smith Johnson Tuck combined interests received from her
grandmother and sister passed through in trust and intestate succession eventually to
her last remaining heir at lews, her son Robin Tunstall Johnson who purporisdly passed
away in January of 1983. Thereby, his inherited interest bacame an undivided ssven-
seventy fiith (7/75 or 9.333%) interest in the Subject Properiy. (See Stipulated
Documeant Nos. 11, 12, 16, 30, 31, 32, 34, 35 and 41).

(i) Josephine Tunstzall Barral raceivad an undivided ons-seventy fifth (1/75 or
1.333%] interest in the Subject Property that evenlually passed. as part of her residue
estaie in trust, for her children bzaliaved to be Louise Barroll Barton, Josephine Barroll
Taylor and Charlss L. Barroll (named Defendants hersin as Louise B. Barton. Josephine
B. Taylor and Charles L. Barroll (decezsed))

(iv)  The sum total of these inherited interests being and undivided one-fifth
(1/5 or 20%) ovinership inisrest in the Subject Property at issug herein.

11.  As for the derivation oi the undivided one-fifih (1/5 or 20%) ovmership

interest in the Subject Property inherited by Carolyn Snowdesn Andrews (Fahnstock):
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(@  Pursuant to Ms. Fahneslock's Will and Codicils probated and recorded in
the Harrison County's Cierk’s Office on July 28, 1986 at Will Book No. 109 a! Page 365
(See Stipulaled Document MNo. 28), sie bequeathed such oil and gas intzrest (i.e.;
Subject Property) unto her children, Snowdsn A. Fahnesiock, Gihson Fahneslock and
Margaret Fahnastock Drumimiond Wolii as pari of her residualy estate to her exsculors
and/or trustees as established tharein.

(b)  Snowden A. Fahnestock, Gibson Fahnesstock and Margare! Fahnestock
Drumimon Wolfi, as execuiors of their Molher's lestamentary esials, purportedly
execuied a Deed granting and convaying unto Harry Parsons Cross “the one-fifth (1/5)
undivided interest in and to the oil and gas within and underlying that certain tract or
parcel of land, containing 1,041.2 acres, more or less, situaie and being on the walers
oi Sycamore Creek, in Union District, Harrison County, West Virginia, and being one-
iiith (1/5) undivided interest in and io the oil and gas, together with the right to enter on
said tract or parcel of land and bore for the sams. reservad in that certzin desd dated
the 4th day of April, 1904... .". (See Stipulated Document Nos. 29 and 5).

(i) Such purporied Deed daizd Decembsar 1, 1949 and deemed to be in
incomplete form and staiutory compliance, was not mads a matier of record in the
Office of County Clerk of Harrison County, West Virginia unlil August 13, 2014 which
was well after the commeancemaeant of this civil aclion.

12.  As for the undivided one-iiith (1/5 or 20%) ownership interest in the
Subject Property inherited by Louise Bacon Eldridge:

(a) Undsr her (Louisa Les Andrews Eldridge) Last Will and Testament and
administration thereof, she bequeathed such interest inherited from her mother, Mary

Catherine Lee Andrews, to her brothsr. Charles Les Andraws, thereby giving him an
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undivided two-fifths (2/5 or 40%) ownership interest in the Subject Property. (See
Stipulated Document no. 27).

13.  As for ihe undivided ona-fiith (1/5 or 2 %) interest in the Subject Property
inherited by George S. Andrevss. 1o-wit:

(8)  Under his (Gsorgzs Snovrden Andraws) Last Will and Testameni and
administration thereof. he bequeathed such interest inherited from his mother, kary
Catherine Lee Andrews, to his niece and nephews, Richard S. Andrews, Charles Lee
Andrevwss, Jr. and Carolyn Thurber Cooley (children of his brother, Charles Lee
Andrews). (Sze Stipulated Document No. 25).

14, Asior the combinad undivided two-fiiths (2/5 or £0%) ownership interest in
the Subject Property inherited by Charles Lee Andrews irom his moiher, Mary Catherine

ez Andrews, and his sister. Louise Bacon Eldridge:

(a)  Under his (Charlss Les Andrewss al/a Charles L. Andrews) Last Will and
Testament and administration thereci, he bequeathad such undivided two-fiiths (2/5 or
40%) interest in the Subjsct Property lo his children, Richard Snowden Andrews,
Charles Lez Andraws, Jr. and Caroline Ameslia Walden Andrews Thurbsr. (See
Stipulated Document No. 28).

15.  As a resuli of these testamentary bequests by George S. Andrews and
Charles Lee Andrews; Richard S. Andrews, Charles Lee Andrews. Jr. and Carolyn
(Amelia Walden Andrews) Thurber (Coolzy) each inhzrited an undivided ons-fiftih (1/5 or
20%) ownership interest in the Subjact Property.

18.  As for the undivided one-fifth (1/5 or 20%) ownership interest in the

Subject Properiy inherited by Charles Les Andrews, Jr., to-viit:
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(@)  Under his (Charles Lee Andrews, Jr.) Last Will and Testamant and
administration thereof, he bequeathad such undividad ons-fiiih {(i/5 or 20%) interest in
tha Subjsct Property to his wife, Nancy Sumner King Andrsws. if she survived him
othenwise to tha trustee(s) of the "Nancy Sumnar King Andrews Trust™. (Ses Stipulatad
Document No. 39). !

i7.  As for the undivided one-fiith (1/5 or 20%) ownership interest in {hz
Subject Property inherited by Carolyn Thurbar Cooslay, to-wit:

(8  Under her (Carolyn T. Cooley) Last Will and Testament and administration
thereof, she bequeathed such undivided ona-fifth (1/5 or 20%) interest in the Subject
Property to her children specifically named and identified therein as Edythe T. Donovan,
H. R. Thurber, Jr., Emma T. Wyatt and Richard S. Thurber. (See Stipulated Document
No. 37).

(b)  As a result of these testamanlary beqguests by Carolyn Thurber Cooley;
Edythe T. Donovan, H. (Harry) R. Thurber, Jr., Emma T. Whyatt and Richard S. Thurber
each inherited an undivided one-twentieth (1/20 or 5%) ownership interest in the
Subject Properiy.

18.  The Thurber Living Trust and Harry R. Thurber, Jr.. (deceased)
Defendants correctly aver that there is no genuine issug as to any material fact that the
Susan W. Thurber Living Trust is the current owner of an undivided one-twentieth (1120
or 5%) interest in and to the Subject Proparty and cannot be affectad or reduced by any
claims asserted in this instant matter. Such Defendants establish a valid chain of title to
such interest that has been separately assessed with properiy taxes paid so {hat it was

never delinguent or sold or forfeited to the State,of West Virginia or to any third-party

Under her (Naney Suniner King Andrewsd Last Will and Testameni and administration thereof] she
begueathed any other such interest in real estaie she died possessed to the tristee(s) of the “Naney
Sumner King Andrews Trust. (See Stipultied Document No. -10),
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purchaser, including Ross. (See particularly. Stipulated Document Nos. 6, 21, 25, 23,
37, 54. 60 and 61).

19. The Donovan, Levine, Oakley, Thurber and Vyali Delendants colicctively
establish inier alia to a lzgal certainty that Deizndants, Patrick F. Donovan, Richard S.
Thurber 2 and Snowden Wyait each currgnily own an undividzd interest (5%) in and to
the Subject Properly through a valid chain of title to such individual interests. (See
Stipulaled Document Nos. 1. 37, 48, 49, 51, 55, 79).

20.  Furthsrmore, their respective interests have each been rsgularly assassad

[61]

upon the Land Books of Harrison County. West Virginia since the tax year 2000 without
interruption and they have each reczived royally and/or rental income from some of the
named Defsndants hersin as ideniified.

21, Ross's April 2003 tax desd did not convey tha undividad interesis of these
Defendants. (See particularly, Stipulaled Document Nos 1, 37, 46, 49, 51, 55 and 79).

22.  As for the undivided one-iith (1/5 or 20%) ownership interest in the
Subjsct Property inherited by Richard S. Andrews from his father. Charles Les
Andrews, and uncle, George S. Andrew, {o-wil:

(a) Under his (Richard Snowden Andrews) Last Will and Tesiament and
adminisiration thereof. he bequeathsd such undividsd one-fiith (1/5 or 20%) ownership
interest in the Subject Property in nine (9) equal shares, to-wit: three (3) equal shares
to his wife, Frances Brooks Andrews; four (4) equal sharzs to his son, Richard Snowden
Andrews. Jr.; and two (2) equal shares in trust to his daughier, fMarion A. Young. As a

result thereof:

By Deed daied June 19, 2014, of record in ihe Harrison Cowsts Clerk s Office in Deed Book 1333, ai
paze 991, Ricliard S. Thurber comvesed all his right, title and interest i the subject minerl parcels
underlying the related read estate herein to Richard S, Thuorber amd Timoths M. Tharber as Co-Trustees of
the Richard S, Thurber Trust. (See Stipulated Document No. 35).
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(i) Richard S. Andrews, Jr. received an undivided four-forly-fifihs (4/45 or
8.888%) ownership interast in the Subject Proparty.

(i) Marion A. Young received. in lrust, an undivided two-forty-fiiths (2/45 or
4.444%) ovmership interest in the Subject Properiy.

(i)  Frances Brooks Andrews reczived an undividad threa-forly-fifihs (3/45 or
6.666%) ownership interest in the Subjsct Property.

(See Stipulated Document No. 38).

23.  As for the undivided three-jorty-fifths (3/45 or 6.666%) ownership inisrest
in the Subject Properiy inhariled by Frances Brooks Andrews, to-v/it:

(a) Under Frances Brooks Andrews's Last Will and Testamant and
administration thereof, she bequeathad such undivided three-foriy-fifths (3/45 or
6.656%) ownarship interest to har daughisr, Phvilis Flzicher Saunders. (See Stipulated
Document No. 42).

(b) Undsr Phyllis F. Saundears's Last Will and Testament and administration
thereof, she bzqueathed such undivided three-foriy-fifihs (3/45 or 6.666%) interest
recsived from her mother to her sons: Charles H. T. Saunders, Douglas W. Saunders
and Donald B. Saundzis. As a result thereof, to-wit:

(i Charles H. T. Saunders received an undivided one-forty-fifths (1/45 or
2.222%) owinership interest in the Subjsct Propaity.

{ii) Douglas VY. Saunders received an undividsd one-forty-iiftns (1/45 or
2.222%) ownership interest in the Subject Property.

(il  Donald 8. Saundars received an undivided ongs-iorty-fiiths (1/45 or
2.222%) ownarship interest in the Subject Proparty.

{Sse Stipulated Document No. 50).
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24, Ross successiully establishes, in summary fashion as a matier of law, that
it is entiticd to swmmary judgment due to owning an undivided four-fifths (4/5 or 30%)

1 {he name of

cemership interest in the Subject Proparty. Such intarassi was 2:ss3sed
Charies Loa Andrews and sold to Ross at the 2001 delinquent {ax sale.

25.  That undivided four-fifths (4/5 or 80%) ownership inierest includes
interests now deemad erronzously claimad by L&D and realigned Richard Snowden
Andraws, Jr., the Marion A. Young Trust (andlor its successors Charles A. Young.
David L. Young and Lavinia Young Davis). the Payllis F. Saundsrs hairs (Defendants
Charles Saunders, Douglas Saunders and Donald Saunders). and Hiizelberger
because inier alia they or their pradecessors in tille wera not separately asssssad for
their real properiy interests in the O&G.

26.  Essentiaily, inter alia, Ross convincingly asserts inter alia that: (a) these
parties fziled to do what was required and necessary in order to have their respactive oil
and mineral parcel interests underlying the related real estate tracts separaiely
assessed or pay the delinquent taxes on the account that included their interests; (b)
having nsglected to do so. thsir respective ownership interests were legitimately sold
out from under them; and (c) any potential claims of these parlies' are properly barred
by the three (3) year staiute of limitation on chalienges to tax daads (i.e.; Wesl Virginia
Code § 11A-4-4(a)).

27. L&D incorrectly purports to have acquired its ownarship interest in the
subject ail and gas mineral parcels underlying the relaied real estate tracts by way of
duly notarized Quitclaim Deeds executsd by Deboraih Lee Tschappat and Michael
Hillman Tschappat as respective heirs of Cathering Le2 Tschappat (See Stipulated

Document Nos. 9 and 10).
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28.  Ross purchased the delinqueni fax lien in the nams of Charles Lee
Andrews against the real property described, in part, therein as 1042.62 AC O8G
Sycamore Creek. Such real property is furiher bounded and dascribed in the related
Quitclaim Deed, to-vit:

-..the real estate on which the tax lien so purchases existed, situated in
the County of Harrison bounded and described as follows:

All undividad interest in the oil and gas underlying that
certain tract of land, assesssd as 1042.62 acres. but
conveyed as 1041.2 acres, situated on the water of
Sycamore. Union-Ouiside District, Harrison County, \West
Virginia...[with & more particular boundary dsscripticn
thergin following]...containing 1041.2 acres, more or less,
being the same lract described by the deed recorded in
Deed Book 135 at page 494.
(See Stipulated Documient Nos. 5, 17 and 47).
29. In kesping with West Virginia Code § 11A-3-79. Ross provided to the
Clerk of the County Commission of Harrison County, West Virginia iis "List Of Those To
Be Sarved With Notice To Redeem”.
30.  The persons named and identiiied (gach inciuding “or his heirs at law,

d

[§4]

visess, creditors, representatives, successors or assians) in such List for notice
provided and served by cerified mail included: Charles Lee Andrews, Richard C.
Thurber, Emma T. Wyalt, H. R. Tiwurber, Jr. and Edyth T. Donavan [sic]. Those likewise
named and identiiisd therein providsd and served notice by publicaticn included: Louis
B. Barton, R. Snowdsn Andrew, Jr., Nancy King Andrews Stetson, Francis Brooks
Andrews, Marion A. Young, Rosalie Forster Cooper, Rabin Johnson Tuck, Josephins B.
Taylor. Charles Les Barroli. Rosalie Tunstall Smith. Anita Tunstall Smitnh and Marion

Tunstall Smiih.
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31.  One propar real estale {ax assessment exisied in respect {o the entire

1041 acras of oi! and gas mineral parcels uncledlying the related real estate (i.e.: th

14

Subjzct Property), vihich was the tax assessmenl in tha nanie of Charles Lee Andrews
for 1,042.62 acres (i.e. accoun! 8 428181).

32, Emmi Wyalt, M. R. Thurber. Jr.. Richard S. Thurber and Edvihe T.

4]

Daonovan (each properly claiming an undivicad one-twentieth (1/20 or 5%) interest in th
Subjact Properiy) requested separation of thair respactive interesis in the Subject
Properiy from the tax assessment in the name of Charles Lee Andrews (i.e.; account
#G6428181).

33.  There are no other identiiied requests on suiiicient record by any other
proiessed owner for separation of any undivided interest in ihe subject oil and gas
mineral parcels underlying the related real estate tracts made to or acknowledged by
the proper authorities and offices of the County Commission of Harrison County, West
Virginia. (See Stipulated Document Mos. 18, 21 and 94 at pp. 28-26. 56-60).

34.  As such, the Harrison County Assessor's assessment of the subject oil
and gas mineral parcels underlying the related rzal estate {racts at issue herein in 2000,
reilects only the four (4) undivided interests of Emmi Wyait, H. R. Thurber, Jr., Richard
S. Thurber and Edythe T. Donovan as having ever been separated out irom such
longstanding assessment in the name of Charles Lee Andraws prior ta the delinquent
tax lien tharson.

35.  During such time that the real estats property taxes became delinquent as
to the Subject Property, the subsequent sale and purchase by Ross of the related
delinquent tax lien and the conveyance and recordation of such interests by Tax Dsed

to Ross, other particularly identifizd Defendants, predecessors in intsrest and/or
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realigned pariies herein only hsld personal property tax assessmenis derived from
preducei’s reports on income streams atiributable to production from the stibject oil and
¢as minzsral parcels, to-wit:

(@)  Calhering Tschappal (with subssquent hairshin interests purporiedly in
Michael Hillmzn Tschappat and Deborah Lee Tschappat and subssquenily conveyad lo
L&Dy;

()  R.S. Andrews {with subsequent heirship interests purporicdly in Richard
S. Andraws, Jr. and in trust ior Marion A. Young);

(c) Phyllis Sanders (with subsequent hzirship interesis purporiedly in Charles
Saunders, Douglas Sauncier and Donald Saunders);

(d)  Harry P. (Parsons) Cross (then estate) (with such inisrest purportedly
conveyed to it by Carolyn S. Fahneslock's executors via deed unrecorded in Harrison
County until 2014); and

(e)  Hitzelberger (whose assertad interest herein came through & subsequent
conveyance by the purported trustee of Mr. Cross’s estate via Bill of Sale and
Assignment recorded in Harrison County on January 20, 1989 in D=z=d Boox 1306 at
Page 1155). (See Stipulated Document No. 44).

36.  Most if not all of these. assessmenis contained incomplete and/or
incorrect descriptions as well as inaccurate production inicrmation. No corractions of
these inconsistencies were ever requasied by any of these individuals or entities.

37.  Prior to or at the time of 2000 Harrison Ceounly tax asssssments and
relatad 2001 delinquent tax lien sale, nons of these parties ever requestad a separate
assessment of theair undivided ownership interests in the subject mineral parcels

underlying tie related real estate tracts.
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38.  Harrison County Assessor’s Office 1990 lax assessments in the naines of
R. S. Andrews and Phyllis Fletcher Saunders as viell as laier assessmenis in lhe names
cf their remaining hairs and parties herein (Richasd S. Andrews. Jr.. Maricn A Youny
Trust, Charles Saunders, Douglas Saunders and Donald Saunders) are ail clearly
described as assessmenis of leased intzresis which ars personal property and not de
facto identifizd real property interests.

38, Even if such psrsonal properly assessmenis wers placed on Land Books
and the corresponding persanal proparty taxes paid thareon, such doss not crzate a
valid claim of cwnership in and to any rzlated real property inierest. Ses Welch v.
Caylon, 183 W.Va. 251, 395 S.E.2d 496 (1990).

40.  Accordingly. eighty percent (80%) of such undivided interest in the Subjsct
Property originally held by Mary Catherine Les Andrews continusd being assessad in
the name of Charles Lee Andrews up to and including the year 2000. Even though he
died in 1848, no other heirs and/or successors of Mary Catherine Lee Andrews had any
of their respactive, undivided interests separated out of that account (i.e.; Account No.
6428181).

41.  As such and at the time of Ross's delinquent tax lien purchase of Account
No. 6428181, an undivided four-fifths (4/5 or 80%) ownership interest in the Subject
Property (aka the purported 1,042.62 acres more or less and as further identified in the
original deeds of conveyance as 819 and 231 acres respectively more or less) was
being assessed by such Assessor under such account upon which real estate taxes had

become delinquent.
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42, An assessment in the name of one owner of an undivided interest is
sufficient lo carry tille of the other owners’ interesis when sold for delinquent taxes.
Benneit v. Greer Gas Coal Co., 127 YW .Va. 184, 32 S.E.2d 51 (1944).

43.  The rule is well establishad that real property and perscnal propsrty must
be assessed separaiely. State v. South Penn Oil Co., 42 \W.Va. 80, 24 S.E. 688 (18986).

44, Only real property is to be assessed on the Land Books. Oil and gas in
place is an interest in real property, whereas income stream (which is based on an
interest in produced or developed minerals) is an interest in personal property.

45.  "0Oilin place, of course, is part of the land in which it is found ar from which
it is obtained. When brought io the surface and reduced to possassion it ceases to be
real estate, and becomes personal property., Warren v. Boggs, 83 W.Va. 89, 98, 67
S.E. 589, 592 (1918). Also see Collins v. Stalnaker. 131 W.Va. 543, 547-549, 48 S.E.2d
430, 432-433 (1948) therein citing Warren and concurring that oil and gas in place when
brought to the surface by production becomes personal propsrly and royalties derived
thereirom are likewise personal property.

46.  Wesl Virginia Code § 11A-3-37 states, to-wit:

It is the duty of the owner of land to have his land entered for
taxation on the landbooks [sic] of the appropriate county, have
himself charged with the taxes due thereon, and pay the same. Land
which, for any five successive years, shall not have been so entered and
charged shall, without any proceedings therefor, be subject to the
authority and control of the Auditor and such noneniered lands shall
thereafier be subject to iransfar or sale under the provisions of this article
relating to the Auditor's disposition of lands certiiied to the Auditor
pursuant to section eight [§ 11A-3-8] thereof. (Bold type emphasis added
by this Court).

47.  Accordingly, real estate property ownars have an obligation to have such

ownership interests accurately eniered for taxaiion on the Land Books of the
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appropriate county, be properly charged with any taxes due on that interest and timely

pay thosa taxss.

48. ‘ha purchaser of assessad real propeity inleresis ai a dalinguant tax sale
acquires whaizver inierests asssssed on iiiat lax tickel. unless thare is a separate oF
redundant assessmant. Siale v. Harman, 50 S.E. 828, 57 W.Va. 447 (1905).

~n

a iax dsed. YWest

h
(D

49, V/hen the tax sale purchaser bacomes tha granize o

Virginia Code § 11A-3-30(a) provides that a granies in a tax desd acquires *...all right,
il and interest, in and to the real estata. as was, ai the timz of the exsculion a2nd
delivery of the deed, vested in or held by any person who was entitied to redeszm...” a
right to redeem tha interest which was sold for dalinguant taxes, unless such raquired
persons had arranged for separaie assessment and paymeni of taxes on their real
properly interests,

§0.  West Virginia Code § i1A-3-62(a) expressly provides likewise that the title
acquired by a purchaser of real estale sold at a tax sale, at the time of the execution
and delivery of the deed, vests in such purchaser all right, litle and interest held by any
person who was entitled to redesm, “unless such person is one, who, being
required by law to have his interest separately assessed and taxed, has done so
and has paid all the taxes due thereon.]" (Bold type emphasis added by this Court).

51.  Thzre are limited exceptions when the rights of such other persons owning
an undivided interest in such rsal estate parcel are expressly saved by siaiute, to-wit:

(a) West Virginia Code § 11A-3-6 [ine saiz of a real estais tax lisn or any real

estate conveyance by a tax deed to any identified officers therein is voidable].
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(b)  West Virginia Code § 714-4-2 [right to set asidz salz of 2 real estate tax
fien or a tax dzed within lhree (3) years foliowing delivery with civil action instituled for
such eiiect and afiecting only such iniarest sued upon).

(c)  West Virginia Code § 114-4-3 [right to set aside a tax deed improperly
obiained from the county clerk upon meeting requirements therein stated within three
(3) years of such deed's delivery].

(d)  West Virginia Cocle § 114-4-6 [right to redeam by someone under tha

disability of infancy or menial incompetancy

St

As to this instant litigation and oil and gas parcel ownarship, only West Virginia
Code § 11A-4-3 is relevant to the facts herein.

52.  Aifter there has been z proper delivery of a tax deed by the authorized
Clerk to the appropriate tax sale purchaser. West Virginia Code § 11A-4-3 provides a
three (3) year period frem the date of delivery in which the former owner. the former
CWN2I's heirs, successors or assigns or a person who redeemad such raal property
interest convayed by such tax deed may filz a civil action lo set that deed aside. Any
action taken during this three (3) year time period must be under one (1) of the following
circumstancss:

(2)  Vhen the properiy at issug’has besn redsemed.

(b)  When the tax sale purchaser has failed to comply with the recuirement of
West Virginia Code § 11A-3-19 [MUihat a purchassr must do beiore the dezd can be
secured] regarding tha provision of notice of right to redeem.

(c) When the procsdures for service of notice oi right {o redeem were not
followed according to the time frame required by West Virginia Code § 11A-3-52 [What

a purchaser must do before he can sscurs a deed).
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33, West Virginia Code § 114-4-4 [Right to set aside dead when one entitled
tc notice not notiiied] expressly statzs in pertinent part to this instant matier, to-wil:

(a) If any person eniitled to ba notilied undsr the provisions of saction
tenty-two [§ T1A-3-22] or fifty-five [§ 11A-3-53]. ardizle thres of this
chapter is not served with the notice as therein required, and does not
have actual knowledge that such notice has been given to others in tims
o proisct his interesis by redesming the property. he, his hairs and
assigns, may. before the expiration of three years following the
delivery of the deed. institutz 2 civil action {o set aside the d2ed. No
deed shall bz set aside under the provisions of this section until paymant
has been made or tendered to ihe purchassr, or his heirs or assigns. of
the amount which would have bezn requirsd for redemption, tegather with
any taxes which have been paid on the properiy since delivery of thz
dezed, vith inlerest at the raie of twelve percent par annum.

(b) No title acquired pursuant to this article shall be set aside in
the absence of a showing by clear and convincing evidence that the
person who originally acquired such title failed to exercise
reasonably diligent efforts to provide naotice of his intention to
acquire such title to_the complaining party or his predecessors in
title. (Bold face type and underlinz emphasis provided by this Court).

54. The variously purported, undivided inisrssts in the Subject Property
ultimately inherited from Rosalie Forster Cooper's ssven-seventy-fiith (7/75 or 9.333%)
by Anthony Forster Cooper, Louise Elizabeth Forstsr Cooper Nicholson and Penclops
Anne Forster Cooper (3.111%), John Forster Cooper (3.111%). and Csathzerine Lee
Tschappat, Michael Hillman Tschappat and Deborah Lee Tschappat (3.111%) were
never properly and validly asssssed, at any time during their respective ownership, as
real property which would have respeclively separated such interest out from the real
estate assessment still maintained in the nams of Charles Lee Andrews.

55. As a direct result thersoi. such raal estale interesis were not readily
identifiable or discoverable by a dalingquent lax lien purchaser altempting to siricily
comply with statutory requirsments in exercising reasonable due diligence so as (o

provide actual service of notice to any of these individuals.
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53.  Upon Ross’s Tax Dzad being delivered {o him and its proper recordation,
these respective parties’ undivided ownership interests wers conveyed thereunder and
were othenvise lost by them absent redemption or other formal aclion taken within three
(3) years aiter such delivery and recordation.

57.  Padicularly. Louise Elizabsth Forstar Coopar Nicholson and Penelops
Anne Forsler Cooper (or their unknown heirs or successors), John Forster Cooper (or
his unxnown heirs or successors). Cathering Lez Tschappai, Michasl Hillman
Tschappat and Deborah Lee Tschappat each had the opportunity providad by
applicable stalutes to redeem or othenvise challenge Ross’s purchase at the Delinquent
Tax Szle on Novzmber 5, 2001 and subsequent Tax Deed irom such time until April
2006 which would have been three (3) y=ars aiter Ross's Tax Deed was delivered and
recorded. Any right to staiutorily redssm or othenvise chzllengs Ross's Tex Deed
expired in April 2006 as any purported claims by these parlies to an undivided
ownership interast in the Subject Properiy are barred by the applicable statute of
limitations contained in West Virginia Code § 11A-4-4(a).

58. As Michaal Hillman Tschappat and Dsborah Lee Tschappat lost any
undivided interest they each may havs had in the Subject Property as a result all
thereof, their respective Quitclaim Deeds (See Stipulated Document Nos. 9 and 10)
essentially conveying all of their right. titls, interest and claims of any kind or nature, in
the described property therein purportedly being the related real estate tracts containing
the underlying oil and gas mineral parcels al issug herein did not convay any ownership
interest whatsoever in the Subject Progerly to L&D as thers was none to convey.

59.  Having not acquired any undivided ownership interest by such deeds in

the Subject Property, L&D lacks legal standing in this instant matter to zssert any further
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causes of aclion herein purportedly relating to Ross, Antero, Consol, CNX or any olher
namad defandant herein.

GO.  Neither Hitzeloerger nor his predacessers in tille as to his purportedly
undivided one-fifth (1/5 or 20%) interes! in the Subject Propsarty ever had such interest
properly and validly assesssd as real property thereby separating il out from the real
estate assassment still mainiained in the name of Charles Les Andrews. As a direct
result, Hitzelberger's asserled undivided interesl he purports to have in the Subject
Property was lost upon ths delivery io Ross of iis Tax Dead.

61. Hiizelberger had the opporiunily provided by applicable statules to
redeem or othanvise challengs Ross's delinquent tax lien purchase at the Tax Sale on
November 5, 2001 and subsequant Tax Dead delivery and recordation from such time
until April 2003, which would have been three (3) y=sars after Ross's Tax Dead was
delivered and recorded.

62.  Any right to statutorily redeem or chalienge Ross’s Tax Deed expired in
April 2006 as any purportad claim by Hilzelbergar to an undivided ownership interest in
the Subject Property was never timely undertaken and is now barred by the applicable
statute of limitations conizinad in West Virginia Code § 11A-4-4(a).

63. There is no admissible evidence to prove that Hitzelberger was a bona
fide purchaser of an undivided ownership interest in the oil and gas mineral parcels
underlying the relaied real estate at issus herein.  West Virginia Code § 11-22-7.

84.  Arguendo, Hiizelberger's assassment in his namsz pertaining to purported
lzased/royalty interesis in such praperiy could not be connected by Ross, through any

reasonably due diligence in meeting statutory requiremenis. to the Subject Properiy:
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(@) The Deed purportedly conveying Carolyn S. Fahnestock's inherited
interest in such parcels to his predecessor in title, Harry Parsons Cross, was not
recorded uniil 2014.

(b)  The purported Assignment And Conveyance by an acting institutional
trusiea of the Harry Parsons Cross Trust to Hitzelberger (recorded on Januaiy 20, 1999
in the Qifice of the County Clerk of Harrison County) describas only conveying in
pertinent part herein “rights, titles and interests in and to all oil, gas and othsr mingrals”

. "wherever situated, including but not limited to being situsted in UNION DISTRICT
OF HARRISON COUNTY, WEST VIRGINIA"... .

65. Hiizelberger was assessed and paid taxes on a leased interest pertaining
to an income stream from production related to the oil and gas mineral parcels
underlying the related real estaie at issue herein. Such parsonal properly assessment
regardliess of iis record location in the Assessor’s office doss not transform it inio 2 rsal
property interest and any taxes paid thereon does not cover the taxes assessed, due
and awing on the Subject Property.

66. None of tha variously purported, undivided interesis in the Subject
Property of Richard Snowden Andrews, Jr. (8.888%), Marion Young Heirs (4.444%) and
the Saunders defendants (Phyllis Saunders [deceased], Charles Saunders, Douglas
Saunders and Donald Saunders) (6.666%) were ever properly and validly asszssed, at
any time during their respective ownsrship, as real properly which would have
respectively separated such interests out from the real estate assessment still
maintained in the nanie of Charles Lee Andrews.

67. As a direct result thereoi. such real estate interesis were not readily

identifiable or discoverable by a delinquent tax lien purchaser attempting to strictly
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comply with statutory requiremenis in exercising reasonabls dus diligencz so &s lo
provide actual service of noticz o any of these individuals.

68. Upon Ross’s Tax Dezd being delivered to him and its proper recordation,
these respective parties’ undivided owmaiship intzrests were conveyed thereunder and
othenvise lost by them absent redamption or other formal action taksn wilhin three (3)
years aiter such delivery and recordzation.

G9.  Particularly, Richard Snowden Andrews, Jr. the Marion A. Young Trust
and/or its heirs/successaors. Charles A. Young. David L. Young and Lavinia Young Davis
the Saunders defendants (Phyllis Saunders [deceased], Charles Saunders. Douglas
Saunders and Donald Saunders) each had the opporiunily provided by applicable
statutes to redaem or othenvise challenge Ross's purchase at the Delinquent Tax Sale
on November 5, 2001 and subsequent Tax Deed from such time until April 2006 vhich
would have beean thres (3) years aiisr Ross’'s Tax Deed was delivered and recorded.

70.  Any right to staiutorily redeem or othenvise challenge Ross's Tax Deed

ownership interest in the Subject Property was never timely undertaken and such claims
are now barred by the applicable statute of limitations contained in West Virginia
Code § 11A-4-4(a).

71. The variously purporizd. undivided interests in the Subject Property of
Josephine Tunstall Barroll, as an heir of Anita Tunstall Smith, (purportedly being held in
trust for her purported children Louise Barroll Barton, Josephine Barroll Taylor and
Charles L. Barroll) (1.333%) or of Robin Tunstall Johnson Tuck, as an heir of Anita
Tunstall Smith, Gerald Tunstall Johnson Tuck and John Johnson Tuck) (9.333%) were

never properly and validly assess=d as real property thersby respectively separating
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tham oui from the real estaic assessment still maintained in the name of Charles Les
Andrews. As a direct result, each of thess defendants lost their respeciive interest in
lhe Subject Property upon the delivery to Ross of its Tax Deed.

72, These individuals or liair successors or heirs had the opporiunily provided
by applicable siaiuies to redszm or oihenvise challenge Ross's purchase at the
Delinquant Tax Sale on November 5. 2001 and subsequant Tax Dead from such tims
until April 2008, which would have been three (3) years after Ross's Tax Deed was
deliveied and recorded.

73.  Any right to statutorily redzem or othenwise challenge Ross’s Tax Dezed
expired in April 2006 as any purporied claims by these parties to an undivided
ownership interest in the Subject Properiy was never timely undertaken and such claims
are now barred by the applicable staiutz of limitations contained in  West Virginia
Code § 11A-4-4(a).

74.  As a matter of law, Ross made reasonably due diligent efforis to comply
with the applicable statutory requirements icllowing its purchase of the Delinquent Tax
Lien at the 2001 Delinqusnt Tax Saie undsr the totality of record circumstances by. to-
wii: (a) causing a sufficient investigation to be made of the courthouse records in order
to identify and locate persons entitled to notice of right to redeem; (b) submitting such
information within the requisite time period; (c) having notices timaly served by ceriified
mail on such pzarsons and/or entifies for which addresses had bean located; and (d)
having notices timely served by pubiication on all persons sufiiciently identified having
ownership interests and being found in the recorded, real estate insirumants pertaining
to applicable chain of title in the Subject Property by publication as a Class il legal

advertisement in the Clarksburg Exponent/Telegram.
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75.  There is no requirement under West Virginia law a Delinquent Tax Lisn

purchassr must wiilize a licensad atlornegy-at-lavs for an examinaiion o real eslats title in
meeting statutory raquiramiznis se as lo timaly finalize delivary and recsipt of Tax Dead
ior such rzal estate interesis so purchassd.

76.  West Virginia Code § 114-3-19 requires the purchaser of a Delinquent
Tax Lien fo prepare a list of persons entitled ic notice upon a good faith efior to
ascertain such persons’ identily based upon the information available from public
records. Ross timely prepared such List upon a good faith effori.

77.  In Mennonite Bd. OF Missions v. Adams, 462 U.S. 791, 103 S.Ct. 2706, 77
L.Ed. 2d 180 (1983). our Unitad States Supreme Courl addressed the adzquacy of
notice of right to redeem delinquant tax properly, in daierence to the due process rights
of a delinquent landowner by sialing thai notice is mandatory for parties who can be
reasonably ascertainad or identified.

78. In Jonss v. Flowers, 547 U.S. 220, 126 S.Ct. 1708, 164 L.Ed. 2d 415
(2006}, such Court further identified additional efiorts necessary in atiempting to provide
actual notice to a landowner after notice by certilied mail was returnsd as unclaimed
before [in that particular case] the State of Arkansas proceeded to sell such property so
as to meet due process requirements of adequate notice beiore delivering a tax dead to
a tax lien purchaser.

79.  Before the Jones dacision, Wast Virginia adopled extensive revisions to ils
applicable statutory scheme for tax salss of delinquent real property in 1994 and 1995.
The three (3) year statute of limitaticn for challengss to tax desds by parsons entitled to
notice of right to redeem who did noi receive such notice that is contained in West

Virginia Code § 11A-4-4(a) was also coniained in iis predecessor.
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80.  Our State Supreme Court. in Shaiier v. Mareve Oil Corp., 157 VW Va. 816,

w

204 S.E.2d 404 (1974) held ihat such a three (3) ysar limitalion on actions o sat asid
tax de=ds did not violaiz the due process clause of the Fourteentih Amendmeni to the
Unitec! Siates Constitution.

81.  Foliowing tha Jones decision, this matier was r

(¢}

visited in Wells Fargo
Bank, N.A. v. UP Veniures Il, LLC. 223 \W.\Va. 407, 675 S.E.2d 883 (2009) wherein our
State Suprems Court reiterated the validity of this three (3) year stalule of limitstion as
v2ll as its not violating the due process clause of the West Virginia Constitution or the
United Stales Constitution.

82. Syllabus Pi. 2 therein specifically states, ‘The three-year statute of
limitation found in W.Va.Code, 11A-4—4(a) [1994] relating to the institution of a civil
action to s=t aside a tax desd does not violaie the Due Proczss Clause of ihe WWesi
Virginia and Uniied States Conslitutions.” ' {Also see Mason v. Smith, 233 \W.Va. 673,

760 S.E.2d 487 (2014).

B Welis Fargo, at 886-887. 310-111, provides a particutarly applicable discussion. to-wit:

These due process concerns ane triggerad because o tax sale to @ private party under West
Virginia Ime ipvelves “state action™ requiting doe progess. since. o accomplish o tax sale. o
private party miest mebe use of sy procedures with overt, sipnilicant assistanee of s

oftficials, See Plemons v. Gale 390 F 3d 369,372 (ih Cir.2003).

The Legislature contemplated property owners' due process rights when cnacting West
Virginia's statotors tax scheme and sought o balwnce the due provess vights of properie onners
with e need 1o find a cost effective. speedy s of conducting s sales. e Legislature
also soughi 10 cnzure that propenty owiaters and licnholders of record wonld he provided
adeqguate notice of a property sale. The Legislatire ensmerated the purpose and policy beliingd
the statutory tax scheme in IF Ve Code, VEA-3=10 stating in releyant pank:

the Legistaure declares that its purposes in the enactnent of 1his anticly
as as follows: (D) To provide for the speedy and  expediiious
enforcement of the s chiims of the siate and s subdivisions: . (3) e
secure adequate notice v owners of delinquent and noncritered proporty
of the pending issuance of o 1ax decil: .. (3) o reduce the expense and
burden on the staie and iis subdivisions of tax sales so that such sales
may be conduected tnoan cfficient manner while respecting the due

process rights of owners ol vexd propens ...
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83. The Cour, in Wells Fargo, The Legislature has announced the purpose
and policy bshind its {ax sale siatuiory schame and has found that 2 proper siatule of
limitation is ihres years. This Court wili not invads the Legislaturs's funciion and extend
the statuie

84.  Persons who own interests in real property which can be reasonably
ascertained from public records or othenwise are entitled to notice by certified mail or
other means. Mingo County Redevelopment Authority v. Green, 534 S.E.2d 40 (2000)

85.  Syllabus pacint 2 in Green particularly states, to-wit:

“When a statute is clear and unambiguous and the legislative intent is

plain the statute should not be intarpreted by the couris. and in such 2

case it is the duty of the courts not to construe but tc apply ihe statute.”

Point 1, syllabus, State ex rel. Fox v. Board of Trustees of the Policemen's

Pension or Relief Fund of the Cily of Bluefield, et al., 148 W.Va. 389 [135

S.E.2d 252 (1964) ]’ Syllabus Point 1, Stale ex rel. Board of Trustees v.

City of Bluefield, 153 W.Va. 210, 168 S.E.2d 525 (1989)." Syl. pt. 3,

Central West Virginia Refuse, Inc. v. Public Service Com'n of West
Virginia, 190 W.Va. 416, 438 S.E.2d 596 (1993).

86. "An elemeniary and fundamental requirement of dus process in any

proceeding which is to be accorded finality is notice reasonably calculaied. undzer all the

This Court commanied oa what & party must do o wmplv with these die process coneeris.
stating in Svllabus Peint Lol Liffe v, Duke, 180 W.V2, 228,376 S.E.2d 122 (1988):

There are cerain constitutiona] due process rcqnircmcms for statice of a
tax sale of real property. Where a party having an interest in the property
can reasonably be identitied fram public records or otherwise, duc
pracess requires that such pariy be provided notice by ail or oihier
means as certain to ensure actual notice.

The US, Suprenie Court spohe 1o this constitwtional due pracess issuc in Moanonite B, of
Missions v, Adms, 462 1S, 791, 800, 103 S.C 2706, 2712, 77 1d.2d 1800 188 (1983),
sating:

Notice by mnal or ether means a3 cortain 1o ensure scioal notice i a
mininmum - constitutional precondition o @ proceeding which  will
adversely affeet the liberty or property interests of aev paeiy, whether
unleitered or well versed i conmmercial practice. i s name and address
are reasenably ascertainable.
Both the Lilly and Mennorite cases sivie that natice i3 mandatory jor parties who are

“reasonably ascertainable”™ or “ean reasonably be identilied.”
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circumstances, {o apprise iniarested pariies of the pendency of the action and afford
them an opportunity to present their objections.” fuliane v. Cent. Hanover Bank & Trust
Co., 339 U.S. 308, 314 (1950).

87. This test has long been applied to determing whether nolice passes
constilutional muster. See, e.g.. Jones v. Flowers, 547 U.S. 220, 226 (2006): Plemons,
396 F.3d at 573.

88. In 1983. the Supreme Court honed its standard by requiring the state o
undertake “reasonably diligent efforis” to ascertain the address of ong entitled o notics.
See Meiinonite Bd. of Missions v. Adams, 452 U.S. 791, 798 n. 4 (1983).

89. To this end, West Virginia law requires tax lien purchasers, through a
statutorily designated authority, to notify individuals of their right to redeam the property
before litle is transferred. Efforts undertaken by the tax lian purchaser o identify these
individuals must be “reascnably diligent.” Whether a tax lien purchaser periorms his or
her duties in a reasonadly diligent manner, however, can be examinad only "under 2l
the circumstances” of a given case. See Mullane, 339 U.S. at 314.

90. There are deemed no genuine issues of material fact as to the reasonable
determination of ownership interests in and to the Subject Property made by Ross in
complying with applicable statutss for ultimately effectuating delivery and recordation of
its Tax Deed.

91.  Following its delinquent tax lien purchase in 2000 and reasonably dus
diligence for complying with tihhe appliceble statutory requiraments. under the totality of
predicate factual circumstances and the abundant lack of clarity in accessible records

identified herein and a matter of record, Ross fulfilled timely listing reports and serving
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of nolice requirsments in order to uliimately efiectuate the delivery and recordation of a
tax deed in keeping with siatuiory provisicens.

92.  There is no sufficient showing by any clear and convincing evidence that
Ross failed to conduct a duly diligent record search as required by the then applicabls
W.Va. Code §§ 11A-3-52, 11A-3-55 and 11A-4-4.

93.  There is no sufficienl showing by any clear and convincing evidence that
Ross failed to provide statutorily raquired notice of service in timely fashion for and
legitimate redemption under the totality of circumstances and available records in timely
fashion.

94. The Harrison County Assessor's records clearly indicate that L&D's
purporti=d predecsssors in title ware assessed only for income shown on producer’s
reports, “income stream”, which is personal property, and not {or their interests in the oil
and gas in place, which is real property.

95. By 2001, the real property inferesis in the Subject Property of all other
actual or purported owners, except for Defendants, of Emmi Wyatt (Snowden), H.
(Harry) R. Thurber, Jr.. Richard S. Thurber and Edythe T. Donovan: (a) continued to be
assessed under the name of Charles Les Andrews: (b) became delinquent; and (c)
were purchased by Ross.

95. Variously pleaded ciaims of undivided ownership interests in the Subject
Property by L&D and rsaligned parties as well as any Defendsant pary to thess
proceedings, other than Dafendants, Emmi Wyatt (Snowden). H. (Harry) R. Thurber, Jr.,
Richard S. Thurber and Edythe T. Donovan and/or their successors, heirs or devisees,
are of no legal effect as their purporied interests being sued upon were extinguished

under the three (3) y=ar statute of limitation contained in West Virginia Code §11A-4-4.
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97. As Ross previously stated in related pleadings hersin that it is not
pursuing any claim of reimbursemant of royaltiss allzgedly paid srronecusly or
othernwise to any party in this insiant matter and perlaining to such oil and gas
ownership interests or any other monetary damages. any cross-claims or counterclaim
herelofore pleaded by it herein are deemed to be moot.

98. Undsr ell atiendant factual circumsiances suificiently developed and
shown by the evidentiary record herein periaining to Ross's delinquent tax lien purchase
and ultimate dzlivery and recordation of its tax desd, it is furiher and clearly eniitled to
rely on the statute of limitation contained in West Virginia Code §11A-4-4.

99.  There has been no definitive or othenvise sufiiciently substantive showing
by any party herein of Ross having deliherately and/or recklessly violaied any due
process requiremants that vould subject it to forfziture of the Subject Property interests,
in whole or in part, that was purchased in 2001 and there were properly conveyad to it
by Tax Desed on April 1, 2003.

100. An owner cannot be deprived of his land by sale thereof for taxes unless
the procedure prescribed by the statue, strictly construed, is substantially complied with.
Koontz v. Ball, 96 W.Va. 117, 122 S.E. 461 (1924).

101. Claimad defecls in assessments on the Assessor's Land Books of various
parties’ interests are not cured by virtue of West Virginia Cocde § 11A-3-73 because they
ware not valid assessments of real property but, personal property assessmants based
on “lncome Stream”.

102.  Under the totality of factual and procedural circumstances. as containad in
the evidentiary record compiled herein by the various parties and pleaded in dispasitive

iashion, it is concluded that:




(a) L&D and realigned parties have failzd to demonsirale by clear and
convincing evidence that Ross did not exarcise reasonably diligent efiorts lo sufficiently
ascertain the identily of owners in the undwided interests in ihe subject oil and gas
mineral parcels underlying the relaled real esiale lracts at issue herein as well as
suiticizntiy notify those pariies under statutory requirzmants of its inteni lo acquire the
subject minerals through a tax deed.

(D) Hitzelberger has failed to demonsirate by clzar and convincing evidence
that Ross did not exercise reasonably diligent efforts to suiiiciently asceriain the identity
of owners in the undivided interests in the subject oil and gas mineral parcels underlying
the related real estate tracis al issue herein as well as suificiently notify those partiss
under statutory requirements of its intent to acquire the subject minerals through a tax
deed.

() Defendants, Charles Saunders, Douglas Saunders and Donald Saundars
(as heirs of Phyllis F. Saunders) have failed to demonsirale by clear and convincing
evidence that Ross did not exercise reasonably diligent eiforts to sufficiently ascertain
the identity of owners in the undivided interests in the subject oil and gas mineral
parcels underlying the related real estate tracts at issue herein as well as sufiiciently
notify those parties under statutory requirements of its intent to acquire the subject
minerals through a tax deed.

103. OQur State’s property tax statutes give warning to the ownear that if he does
not pay his taxes he may lose his land. This Court agrees with the encompassing
propaosition that: every property owner is presumed to know that his suriace and
underlying mineral. real property intsrests are taxable: thay will be assessed

accordingly: tax levies will be extended against them; those assessments will be placed
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on tax lists! it is the propeity owner's duly to timely pay any such assessed taxes: ii
paymeni(s) is (are) not mads within the required time period: such interesi{s) will be
offered for sale at a time and place statutorily specified; and it (they) will be offered for
sale at a County Comimissioner's sale with somecne buying it (them).

104.  “The imposition of the duty upon the defendant owner to learn what was
being done to enforce the payment of taxes against his property and the limitation upon
his right to attack the foreclosure decree is a legitimate exercise of lzgislative power in
carrying out a property tax program.” Shafier 157 W.Va. at 827-28. 204 S.E.2d at 411.

105. Such dispossessed parties’ righi to challenge Ross's Tax Deed pertaining
to the Subject Property assessed and returned delinquent in the name of Charles Lee
Andrews expired in April 2008 as their purporied ownership interests were not rightiully
assertzd in a timely manner pursuant to staiutory provisions. As such. their respective
claims are now barred by the applicablzs staiute of limitation contained in West Virginia
Code § 11A-4-4(a).

106. As a matter of law, Ross’s conduct in purchasing the dzlinquent tax lien in
the name of Charles Lee Andrews for the delinquent 2000 taxes on the Subject
Property and in exercising reasonably diligent efiorts for carrying out the statutory
requirements so as lo effect delivery and recordation of ils Tax Deed dated April 1, 2003
cannot be deemed intentionally or deliberately or recklessly negligent.

107. As such, there can be no triggering of any discovery rule application in this
instant matter which would somehow othenwise allow any of the partias herein disposed
of their property interests as a result of such Tax Deed to toll the running of the

applicabls statute of limitation under West Virginia Code § 11A-4-4.
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108. As a matter of law, there is now particularly no real conlroversy regarding
the judicially identified. undividsd ownarship interests in and {o the Subject Property
given the applicable facis and that the appliceble law supports summary judgment
herain for Defendant, Mike Ross, Inc., as requesied specifically thersto.

109. Upon the entirely of this analysis, it is concluded thal there is also now
particularly no real coniroversy regarding the undivided owmarship interests of the
Subject Property given the toiality of applicable facts herein and that the applicable law
supports summary judgmeni for Deiendants, Susan Thurber Living Trust and Harry R.
Thurber, Jr. (Deceased) as requested and Defendants, Defendants’ Caroline Donovan,
Edythe T. Donovan (Deceasad). Margaret Donovan, Patrick F. Donovan, William Daniel
Donovan. Nena Donovan Levine, Jessica Libra Oakley. Richard S. Thurber. Emmi
(Emma) T. Wyalt (Dsceased) And Snowden Wyalt as requested specifically thereto.

110. Appropriate declaratory judgments all thereon may also now be made.

Rulings

Upon a complete review of the pleadings and proceedings heratofore filed herein
along with full consideration given to the various parties’ claims, counterclaims and
cross-claims upon which these pending motions pertain, this Court has applied quite a
concerted amount of research and deliberation all thereon. With these efforts reflected
herein supra along with its in-depth analysis and discussion this Court now makes the
following pronouncements and rulings, to-wit:

1. This Court heresby ORDERS that Defendant, Richard Snowden Andrews,
Jr.'s, Mation For Realignment As Party Plaintiff be and is GRANTED. As such, for
purposes of further substantive rulings herein being made infra, Mr. Andrews is now

aligned herein as a party Plaintifi.
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2. This Court hsreby ORDERS that the Molion To Add Successors As
Named Piaintilfs And Realign Them As Party Plaintiffs on bzehali of Chasles A. Young.
David L. Young and Lavinia Young Davis (as successors/heirs of Marion A. Young upon
her death. the dissolution of the named Defendant. Marion A. Young Trust, and
distribution of her purporied interast under her Last Will and Testament) be and is
GRANTED. As such, for purpasaes of further substantive rulings herein being made
infra, these parties are now realigned and othenwise named herein as Plaintiffs.

3. Having granted such Motions, this Court further hereby sua sponte
ORDERS that the styls of this civil aclion be and is REVISED to reflect such additions
and changes as to these parties.

Having ruled on these preliminary matiers, this Court novws announces rulings on
the pending motions for summary judgment and pariial summary judgment, as fully
addressed and analyzed herein supra, along with additional rulings related to the
parties’ variously pleadsd causes of action so afiected by such motion rulings.

Accordingly, this Court hereby ORDERS, in keeping with the order in which such
Motions were filed, that:

1. Defendant Wiike Ross, Inc.'s Motion For Summary Judgment be and is
GRANTED insofar as Ross be and is declared and adjudged, as a matier of law, the
sols owner of an undivided four-fiiih (4/5 ar 80%) interest in and to the oil and gas
mineral parcels underlying th2 releted real estatz tracts at issue herein, such being tha
Subject Property in this civil action and more fully identified and described herein supra.

Thersiore, judgment be and is GRANTED in favor of Ross and against L&D,

otherwise realigned party Plaintifis and other Defendants. As such, Plaintiff's Second
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Amendsd Complaint, as joined by realigned parties, fails as a matter of law and is
DISMISSED, WITH PREJUDICE, as o Ross.

£
M8

t relates (o suchs partiss. judgmsant be and is furiher GRANTED in favor of
Ross and against such Plaintiiis. as a matier of law, on Plaintiif's Counterclaim Agains
Iiike Ross, Inc. wiherein a claim of denial of due process was asseriad. Therefore. such
Counterclaim is DISMISSED, WITH PREJUDICE.

As it relates to such parties and subsequent pleadings of Ross, judgment be and
is further GRANTED in favor of Plaintifis and against Ross as to Counterclaim Of
Defendant, Mike Ross, Inc. wherein a claim of slander of title was originally asserted
against L&D. Thereiore, such Counterclaim is DISMISSED, WITHOUT PREJUDICE.

(Also see supra).

o

wiotion For Summary Judgment Of Defendants, Susan Thurber Living
Trust And Harry R. Thurber. Jr. (Deceassd) be and is GRANTED insofar as the Susan
W. Thurber Living Trust and Harry R. Thurber, Jr. (deceased) be and are declared the
sole owners of an undivided one-twantisth (1/20 or 5%) ownership interest in 2nd to the
oil and gas mineral parcels underlying the relatad real estate tracts at issue herein and
being the Subject Proparty in this civil action and more fully identified and described
herein supra. (Also see infra).

As such, their undivided one-twentieth (1/20 or 5%) ownership interest is
separate and apart from any purportsd claims by Plaintifis or the interest acquired by
Defendant, Mike Ross, Inc. under his 2003 Tax Deed pertaining to such mineral parcels

underlying the related real estate and is thereby neither affected nor reduced thereby.
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Therefore, judgment be and is GRANTED in favor of these Deiendanis and
against Plaintiiis so that Plaintiif's Second Amended Camplaini. as joined by raaliuned
parties. is DISMISSED, WITH PREJUDICE, as to them.

3. Deiendants SWN Production Company, LLC And Enervest Operating.
LLC's Motion For Summary Judgment be and is GRANTED insofar as any and all
claims purportadly asssrted. if any, against them by Plaintiffs Second Amended
Complaint, as joined by additional parties, do not establish any cause of aciion against
upon which relief may be granted io it or the Defendants realigning themselves as
Plaintifis. As such, judgment be and is GRANTED in favor of these Defendants and
against Plaintiff so that Plaintifi's Second Amended Complaint, as joined by realigned
parties, is DISMISSED, WITH PREJUDICE, as to them.

4. Defendanis’ Caroline Donovan, Edythe T. Denovan (Deceased), Margaret
Donovan. Patrick F. Donovan, William Daniel Donovan. Nena Donovan Levine, Jessica
Libra Oakley, Richard S. Thurber, Emmi (Emma} T. Wyall (Deceased) And Snowden
Wvyail Motion For Summary Judgment be and is GRANTED insofar as these
Dsfendanis be and are colleciively deciarad the sole ownars of an undivided three-
twentieths (3/20 or 15%) ownership interest in the oil and gas mineral parcels
underlying the related real estate being the Subject Property in this civil action and more
iully identified. described and apportioned herein supra. (Also see infra).

As such, this collective, undivided three-twentieths (3/20 or 15%) ownership
interest is separate and apart from any purporizd claims by Plaintiifs or the interest
acquired by Defendant, Mike Ross. Inc. under his 2003 Tax Deed pertaining to such
mineral parcels underlying the related real esiate and is thereby nzither affected nor

reduced thereby.
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Therefore, judgment be and is GRANTED in favor of these Dsfendants and
against L&D and the othenwise realigned parties so that Plaintiffs Second Amended
Complaint, as joined by realigned parties, be and is DISMISSED, WITH PREJUDICE,
as {o these undivided intersst owners.

5. Defendant Anlero Resources Corporation's Motion For Summary
Judgment be and is GRANTED insofar as Plaintiffs’ averred causes of action against it
purportedly involving pooling isstues, unjust enrichment, abandonmenl and trespass are
deemed moot in light of the this Court's declaration of ownership interests herein as to
the Subject Property.

Therefore, judgiment is GRANTED in favor of Antero and against L&D and the
otherwise realigned parties so that Plaintiff's Second Amended Complaint be and is
DISMISSED, WITH PREJUDICE, as to it.

As it relates {0 such parties, judgment be and is further GRANTED in {avor of
Plaintifis and against Antero as to Antero’s counterclaim against them. Therefore, such
Counterclaim be and DISMISSED, WITH PREJUDICE.

G. Deiendant CONSOL Energy Inc. And CNX Gas Comipany LLC's Motion
For Summary Judgment is GRANTED insofar as Plaintiffs’ averred causes of action
against it purportedly involving pooling issues, unjust enrichment, abandonment and
respass are deemed moot in light of thz this Court's declaration of cwnership interesis
herein as to the Subject Property.

Thereiore, judgment be and is GRANTED in favor oi Consol and CNX and
against L&D and the othenvise realigned pariies so that Plaintiii's Second Amended

Complaint b and is DISMISSED, WITH PREJUDICE, as to them.
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As it relates to such parties, judgment be and is further GRANTED in favor of
Plaintifis and against Consol and CNX as to Consol and CNX's counterclaim against
them. Thereiore, such Counterclaim be and DISMISSED, WITH PREJUDICE.

7. Roberi Hiizelberger's Motion For Sumimary Judgment be and is
GRANTED, IN PART, as to L&D and realigned pariiss and DENIED, IN PART, as to
Ross. Therefore, judgmeiit be and is GRANTED in favor of Hitzelberger and against
L&D and realigned parties so that Plaintifi's Second Amanded Comiplaint be and is
DISMISSED, WITH PREJUDICE. as to him.

As it relates {o such parties, judgment be and is futher GRANTED, IN PART in
favor of Ross and against Hitzelberger upon Mike Ross, Inc.'s Amended Cross-Claim
insofar as being in keeping with this Court's declaratory judgment of Ross's undivided
four-fifths (4/5 or 80%) ownership intsrest in the Subject Properly which includes the
undivided one-fifth (1/5 or 20%) interest in the Subject Property and hereloiore claimed
by Hitzelberger.

In light of subsequent pleadings filed hersin by Ross as well as the rulings being
made herein as a matter of law, Ross's further averred cross-claims therein as to
slander of tiille and torlious interference against Hitzelberger. are sua sponte
DISMISSED, WITH PREJUDICE, and judgment be and is GRANTED in favor of
Hitzelberger and against Ross thereon.

8. Pilaintifi's LED Investments, Inc.. Richard Snowden Andrewws. Jr. And The
Marion A. Young Trust's Motion For Partial Summary Judgment To Establish Their
Ownership And For Declaration That Defendant Mike Ross, Inc.'s 2003 Tax Deed [s
Voic Or Voidable is DENIED, IN PART, as a matter of law, as to determining Ross's

Tax Deed being void and of no effect well and GRANTED, IN PART, as to quieting title
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to the subject property by idzntifying the awners of the subject property withoui the nee

of

(¢}

perceniag

o

tor any further submissions by the partizs on their positions as to th
undivided ownership inisrests in the subject properiy as delermination of any cwnership
percentages now being MOOT upon thz totality of findings, conclusions and rulings
herein made.

9. Plaintifi's iotion For Summary Judgment Regarding The Counierciaim OF

Defendant Mike Ros

_flﬁ

Inc. pertaining to Ross’'s counterclaim for slandsr of title is
GRANTED. Therefors, judgment be and is GRANTED in favor of L&D and realigned
parties and against Ross on such counterclaim.

However, in light of subsequent pleadings filed herein by Ross as well as the
rulings being made herein as a matter of law, Ross’s further averrad crossclaim as to
slander of titls against L&D and realignzd pariies is sua sponte DISMISSED, WITHOUT
PREJUDICE.

10.  Plainliiis Motion For Partial Summary Judgment Regarding Unauthorized
Pooling pertaining to purported liability on their claims of unauthorized pooling resulting
in the trespass by Aniero to Plaintifi's purported mineral property is DENIED, as a
matter of law, as well as now being MOOT upon the totality of findings, conclusions and
rulings herein mads.

Having so ruled on these summary judgment motions and their related
judgments. this Court further makes other relaied rulings on the remaining identified
claims of these parties still outstanding.

Accordingly, this Court hereby ORDERS that:

1. Antera’s cross-claims respectively made against Ross and Hitzelberger be

and are DISMISSED, WITH PREJUDICE.
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2. Conscl and CNX's cross-claims respectively made against Ross and
Hitzelberger be and are DISMISSED, WITH PREJUDICE.

3. Ross's cross-claim respectively made against Aniero, Consal, CNX and
Hitzeloerger as to any puiporied damages to Plzintifis be and are DISMISSED, WITH
PREJUDICE now being MOOT or othervise WITHDRAWN.

Having so ruled upon these motions for summary judgment as well as rendered
the necessary and various judgmenis pertaining therets, this Court further hershy
ORDERS that:

1. Defendant, Mike Ross, Inc., be and is DECLARED the sole owner of an
undivided four-fifths (4/5 or 80%) ownership inierest in the subject oil and gas mineral
parcels underlying the subject real estate tracts specifically identified in this civil action
as the Subjecl Property and herein further described supra.

2. Defendant, Snowden Wyatt, be and is DECLARED the sole owner of an
undivided onz-twentieth (1/20 or 5%) ownership interest in the subject oil and gas
mineral parcels underlying the subject real estate tracts specifically identified in this civil
action as the Subject Property and herein furlher described supra.

3. Dafendant. Susan W. Thurber Living Trust, be and is DECLARED the sole
owner of an undivided one-twentieth (1/20 or 5%) ownership intaresl in the subject oil
and gas mineral parcels underlying the subject real estate tracts specifically identified in
this civil action as the Subject Property and herein further described supra.

4. Defendant, Patrick F. (Fitzgerald) Donovan, be and is DECLARED the
sole owner of an undivided one-twentieth (1/20 or 5%) ownership intersst in the subject
oil and gas mineral parcels underlying the subject real esiate tracts specifically identified

in this civil action as the Subject Property and herein further described supra.
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5. Defendant. Richard S. Thurber, as Co-Trustze, and Timothy . Thurbsr,
Co-Trustee of the Richard S. Thurbzr Trust be and are DECLARED the scle owner(s)
of an undivided one-tweniisth (1/20 or 5%) interest in the subject oil and gas minaral
parcels underlying the subject real estate tracts specifically identified in this civil action
as the Subject Property and herein further described supra.

Further, this Court hereby ORDERS that this Order shall be properly recorded
and indexed in the Ofiice of the Clerk of the County Commission of Harrison County,
West Virginia. To such end, this Court hereby DIRECTS tihe Clerk of this Court to
transmit a certified copy of this Ordar to the Clerk of the County Commission of Harrison
County, West Virginia who shall record and appropriately index the same.

All pending motions and other maiters have now been fully entertainad and ruled
upon herein and, thereby, this Court has further addressed all previously pending
causes of actions, claims, cross-claims and counterclaims of the various parties herein
to a final disposition.

All thereupon, tiis Count hereby sua sponte ORDERS that all parties herein who
are adversely affected by its plethora of procedural and substantive rulings, as a matter
of law, hereinabove siated be and are GRANTED any and all appropriate objeclions
and exceplions thereto as gach may deem necessary.

This Court now hereby ORDERS that all partizs and legal counsel herein be and
are INTSTRUCTED thai the Proteciive Order entered herein on November 6, 2014
contains controlling language, particularly in paragraph nos. 10 and 11 on pages 4 and
5 thereof, as to any future appeal and/or the termination of this fawsuit by judgment.

Additionally, there being a Protective Order entsrad herein on March 25, 2016

pertaining to confidential records produced by the Assessor of Harrison County, West
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Virginia, pursuani to a related Order entersd herein, this Court hersby ORDERS that
any documentation produced thereunder and qualifying for protaction shall likewise be
protected under such contirolling languzge in the November 6, 2014 Protsctive Order.

Having all so ruled, this Court hereby further ORDERS that all parties herein be
and are INFORMED that they shall be responsible for their respective atlorney’s fees
and costs associated with this civil action and that there shall be no award of any such
fees or costs atiributed to any other party. As this Court has also been othenwise
informed by its Discovery Commissioner, Teresa J. Lyons, Esq.. there are no
outstanding fees dus her from any pary herein for her distinguished service during the
extensive course of discovery herein.

There being nothing further, this Court hereby ORDERS that the Clerk of this
Court bs and is DIRECTED f{o ratire this civil action from its active dockst upon ihe entry
of this Order and forthwith filing of Rule 4(e) notice documentation by Plaintiifs’ legal

counsel as orderad herein supra as well as completion of all other directives herein

contemplated.

Finally, this Court DIRECTS the Clerk of this Court to provide and/or otherwise

send certified copies of this Order to the following:

David J. Romano, Esq.

Romano Law Oiiice

363 Washington Avanue

Clarksburg, WV 26301

Counsel for Plzintiff and realigned
Andrews Defendants

Charles F. Johns, Esq.

Christopher A. Lauderman. Esq.
teptoe & Johnson PLLC

400 White Oaks Boulevard

Bridgeport, WV 28330

Counsel for Consol Energy. Inc., and
CNX Gas Company, LLC

W. Henry Lawrence, Esq.

Steptoe & Johnson PLLC

400 White Oaks Boulevard

Bridgeport, WV 26330

Counsel for Defendant Antero
Resources Corporation

Nicholas S. Preservati, Esq.
Kelly G. Pawlowski, Esq.
Spiiman Thomas & Battle, PLLC
300 Kanawha Bivd., East

Post Office Box 273

Charleston, WV 25321-0273
Counsel for Robert Hitzelberger
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Timothy M. Miller, Esq.

Babst, Calland, Clements, Zomnir, P.C.

BB&T Square

300 Summers Strasi, Suita 1000

Chazrleston, WV 25301

Counsel for EnerVest Operaling, L.L.C.
(now properly CGAS Properties, L.L.C.)
and SWN Production Company, LLC

Loren B. Howley, Esqg.

Post Office Box 580
Crantsville, WV 26147
Counsel for Mike Ross, Inc.

James C. Turner, Esq.

Benjamin G. Davisson, Esq.

Harris, Wilson, Turner & Davisson, PLLC
Post Ofiice Box 1716

Clarksburg, WV 286302-1716

Counsel for Defendants Susan W.
Thurber Living Trust and

Harry R. Thurber (deceased)

Penelope Anne Forster-Cooper
Gramery Farms Forty Foot
Bank Ramsey

Cambridgeshire, PE17 IXS
United Kingdom

Defendant Pro Se

Joseph R. "Rocky” Romano, Assessor
Harrison County Courthouse
301 West Main Street
Clarksburg, WV 28301
Assessor for Harrison County,
West Virginia

Geraldine S. Roberts, Esq.
McNeer, Highland, kcMunn
& Varner, PLLC
400 \Wsst Main Sirzssi
P. O. Drawer 2040
Clarksburg, WV 286302
Counsal for Wyait and Donovan
Defendants (descendants)

R. Ray Lovejoy. II, Esg.
Donaid C. Supcos, Esq.
Energy Corporation of America
500 Corporate Landing
Charleston, WV 25311

Sharon Z. Hall, Esq.

Zimmsr Kunz, PLLC

310 Grant Sireet, Suite 3000
Pittsburgh, PA 15219

Counsel for Saunders Defendants

Louise Nicholson

Holly Trees 54 Main Street
Kirby Mallory
Leicestershire, LEQ 7QB
United Kingdom
Defendant Pro Se

ENTER: VT:&Q"'*—\O//Q?Z o/ 7
9%4\@%2?;7

THOMAS A. BEDELL, Chief Judge
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IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

L&D INVESTMENTS, INC., a West Virginia corporation,
RICHARD SNOWDEN ANDREWS, JR., MARION A.

YOUNG TRUST, CHARLES A. YOUNG, DAVID L. YOUNG
and LAVINIA YOUNG DAVIS, successors of Marion A. Young,

Plaintiffs,

V. Civil Action No. 13-C-528-2
THOMAS A. BEDELL, Chief Judge

ANTERO RESOURCES CORPORATION,

formerly known as ANTERO RESOQURCES
APPALACHIAN CORPORATION, CONSOL

ENERGY, INC., a foreign corporation, CNX

GAS COMPANY, LLC, a foreign limited liability company,
MIKE ROSS, INC., a West Virginia corporation,
ROBERT HITZELBERGER, SWN PRODUCTION
OPERATING, LLC, ENERGY CORPORATION OF
AMERICA, ENERVEST OPERATING, LLC, 1

CHARLES LEE ANDREWS, Ili, CHARLES LEE
ANDREWS, lll, TRUST, CHARLES LEE BARROLL (deceased),
LOUISE B. BARTON, MILLARD K. BEYER (deceased)
JOHN FORSTER COOPER (deceased),

PENELOPE ANNE FORSTER-COOPER,

CAROLINE DONOVAN, EDYTHE T. DONOVAN
(deceased), MARGARET DONOVAN,

PATRICK F. DONOVAN, WILLIAM DANIEL DONOVAN,
NENA DONOVAN LEVINE, LOUISE NICHOLSON,
JESSICA LIBRA OAKLEY, CHARLES H.T. SAUNDERS,
DONALD SAUNDERS (deceased), MARGARET

A. SAUNDERS, DOUGLAS W. SAUNDERS,

PHYLLIS SAUNDERS (deceased), MELISSA P. SMITH,
NANCY KING ANDREWS STETSON TRUST,
JOSEPHINE B. TAYLOR, RICHARD S. THURBER,
HARRY R. THURBER, JR. (deceased), SUSAN W.
THURBER LIVING TRUST, ROBIN TUNSTALL
JOHNSON TUCK, JAMES JOHNSON TUCK, AGENT,
EMMI (EMMA) T. WYATT (deceased), and SNOWDEN
WYATT, or these Defendants’ heirs or devisees or
successor trustees or agents,

Defendants.

- EXHIBIT

1 CGAS Propertics, L.L.C. being the purported successor of EncrVest Operating. L.L.C.
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ORDER

DENYING PLAINTIFFS’ MOTION TO ALTER OR AMEND
JUDGMENT ORDER PURSUANT TO RULES 59 AND 52

Motion and Related Pleadings

Pending before this Court is Plaintiffs’ Motion To Alter Or Amend Judgment
Order Pursuant To Rules 59 And 52 filed herein on March 7, 2017 by and through their
legal counsel. Such parties request this Court pursuant to Rules 59 and 52 (particularly
including Rules 59(e) and 52(b)) of the West Virginia Rules of Civil Procedure,

...to alter, amend or modify its Omnibus Order entered on February 21,

2017 so that it includes the necessary findings of fact set forth therein as

they are necessary and accurate based on the Record before this Court

and as a result of the inclusion of such findings of fact, to modify this

Court's conclusions of law as are apparent and requested herein. Further,

this Court should grant Plaintiff L&D’s Motion as set forth in Paragraph 11

above or retain such matter on the docket until it is finally ruled upon.
(See Motion, p.6at [ 1).

Plaintiffs’ Motion advances eleven separate "grounds” upon which this Court is
requested to change its Omnibus Order, to-wit: five (5) separate and additional findings
of fact (See Id., pp. 1 — 3 at enumerated items 1) through 5)); four (4) separate and
additional findings as a matter of law (See /d., pp. 4 — 5 at enumerated items 6), 7), 9)
and 10)); one (1) separate and additional inclusion of a conclusion of law (See /d., p. 4
at enumerated item 8)), and one (1) separate and additional ruling particular only to
Defendant, L&D Investments, Inc., and its Motion for Partial Summary Judgment
concerning claims of unauthorized pooling which included a separate, similar claim for

unrelated mineral property having nothing to do with the “"Subject Property” at issue

herein (See Id., pp. 5 — 6 at enumerated item 11)).

Page 2 of 7




Without benefit of any Response Scheduling Order from this Court, Defendant
Mike Ross, Inc.'s Objection To Plaintiffs’ Motion To Alter Or Amend Judgmeni Order
was filed herein on March 13, 2017. Such Defsndant objects to Plaintiffs' Motion and
avers inter alia that: (a) no new facts or arguments are advanced in such Motion; (b)
Plaintiffs advance only the same facts and arguments already considered by this Court
in making its rulings contained in the Omnibus Order; and, (c) as reiterated, applicable
Statute of Limitations bar Plaintiffs' claims.

This Court received courtesy copies of such Motion and Objection respectively

provided by Plaintiffs’ and Defendant, Mike Ross, Inc.'s, legal counsel.

Conclusion

Having further reviewed and considered such pleadings, its Omnibus Order and
pertinent parts of the record herein related all thereto, this Court undertook additional
deliberations all thereon. It was determined that no additional responsive pleadings
from the parties herein were necessary as such record and pleadings are deemed
sufficient upon which this Court may rule.

Accordingly, this Court concludes that Plaintiffs’ Motion to Alter Or Amend
Judgment Order Pursuant To Rules 53 And 52 should be DENIED upon the entirety of
the evidentiary and pleading record presented herein and upon which its Omnibus

Order was entered as well as pertinent discussion and analysis made infra. 2

»  This Couwrt notes that the underlying record herein, since enuy of its Onmibus Order reflects further
pleadings being filed, to-wit: (a) Plaintiffs’ Response To Court's Directive filed herein on March 3, 2017;
(b) a copy of Defendant, Robert Hitzelberger's, Supreme Court Of Appeals Of West Virginia Notice Of
Appeal (filed thercin on March 23, 2017) filed herein on March 27, 2017; and (c) a copy of Modion Of
Party Plaintiffy Demenstrating Interest In Current Appeal Pursuant To Rule 3(c) And Request For
Abeyance Pursuant To Rule 28(f) with Exhibit 1, that being a copy of Plaintiffs’ pending Motion to Alter
or Amend, (submitied to the Clerk of the Supreme Court of Appeals of West Virginia under cover letter
dated April 3, 2017) filed herein on April 4, 2017.
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Standard of Review

With regard to any motion to alter or amend a judgment, Rule 59(e) of the Wesi
Virginia Rules of Civil Procedure states, “Any motion to alter or amend the judgment
shall be filed not later than 10 days after entry of the judgment.”

Subdivision (e) provides the procedure for a party who seeks to change or revise
a judgment entered as a result of a motion to dismiss or a motion for summary
judgment. James M.B. v. Carolyn M., 193 W. Va. 289, 456 S.E.2d 16 (1995); Moore v.
St. Joseph’s Hosp. of Buckhannon, Inc., 208 W. Va. 123, 538 S.E.2d 714 (2000).

Where a court, by an order in the first instance, disposes of multiple claims and
adjudicates all controversies, but a party by a subdivision (e) mation asks the court to
alter or amend the order as to one of the claims, but not the other, the subdivision (e)
motion extends the time of finality of the order as it relates to the claim contained in the
subdivision (e) motion until that motion is determined, but the order in the first instance
is final as to the other claims determined therein, and the time for appeal as to that
claim runs from the entry of the order in the first instance. Dixon v. American Indus.
Leasing Co., 157 W. Va. 735, 205 S.E.2d 4 (1974); Kentucky Fried Chicken of
Morgantown, Inv. v. Sellaro, 158 W. Va. 708, 214 S.E.2d 823 (1975), James M.B.

With regard to amending findings by the Court, Rule 52(b) of such Rules states,
in pertinent part, that:

[Ulpon a party’'s motion filed not later than 10 days after entry of judgment

the court may amend its findings or make additional findings and may

amend the judgment accordingly. ... When findings of fact are made in

actions tried by the court without a jury, the question of the sufficiency of

the evidence to support the findings may thereafter be raised whether or

not the party raising the question has made in the trial court an objection

to such findings or has made a motion to amend them or a motion for
judgment.
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Discussion and Analysis

This Court hereby provides the following discussion and analysis in support of its
conclusion and ruling herein, to-wit:

1. In proper temporal keeping with Rule 6(a) of such Rules, this Court deems
Plaintifis' pending Motion timely filed pursuant to the mandatory time parameters
contained in Rule 52(b) and Rule 59(e).

2. This Court deems Plaintifis’ averred grounds for amending or otherwise
modifying findings, conclusions and rulings contained in its Omnibus Order
substantively inadequate for purposes of establishing sufficient good cause and,
thereby, fail to convince this Court to make these additional findings or conclusions and
amending such Order:;

(@)  Multiple grounds rely upon specified documents included in the “Parties
Submitted Documents Stipulated as Authentic” that were heretofore filed herein, fully
reviewed and considered at the time of this Court's Omnibus Order that made findings,
conclusions and ultimate rulings under Rule 56 and Rule 57 of the West Virginia Rules
of Civil Procedure in the underlying declaratory judgment action initiated and pursued by
the collective parties herein of record concerning the ownership interests in and to
certain mineral interests in and underlying the “Subject Property”.

(b)  Other ground(s) further rely upon convincing this Court to make additional
findings completely contrary to those made or previously determined by it to be
‘ insufficiently supported by the record as to applicable notice provisions and efforis
made in satisfaction thereof that were addressed or intentionally excluded by this Court

and, thereby, appropriately reflected in its Omnibus Order.
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(c) A final ground being a separate claim deemed similarly sufficient by
Plaintiff, L&D Investments Inc., for purposes of inclusion in this civil action that this
Court must either reverse its related rulings contained in its Omnibus Order or otherwise
amend so that such separate claim may be maintained on this Court's docket for further
proceedings. This Court may so act but, it won't.

3. This Court deems its Omnibus Order, particularly as to its findings and
conclusions and ultimate rulings in declaration and otherwise, to fully speak for itself in
finality. Furthermore, its findings and conclusions stated therein are sufficient in
dispositive and declaratory proportion to and support of this Court's rulings in totality.

4. No such other amendments or modifications of any findings, conclusions
or rulings therein were proffered or otherwise timely requested by any other party litigant
herein.

5. Plaintiffs, collectively and individually, have sufficient recourse on appeal
to further address such findings and conclusions deemed necessary in attacking the
final dispositive and declaratory rulings this Court made in its Omnibus Order in
effectuating a quieting of title to the “Subject Property” and determining the viability, or

non-viability, of any related claims, cross-claims or counterclaims.

Ruling
Accordingly, this Court hereby ORDERS that Plaintiffs’ Motion To Alter Or
Amend Judgment Order Pursuant To Rules 59 And 52 be and is DENIED.
Having so ruled, this Court sua sponte ORDERS that Plaintiffs be and are each
respectively GRANTED appropriate objections and exceptions thereon for all further

appellate purposes.
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Finally, this Court DIRECTS the Clerk of this Court to provide andfor otherwise

send certified copies of this Order to ths following legal counsel of record and clerk:

David J. Romano, Esq.

363 Washington Avenue

Clarksburg, WV 26301

Counsel for Plaintiff and realigned
Andrews Defendants

Charles F. Johns, Esq.

Christopher A. Lauderman, Esq.

400 White Oaks Boulevard

Bridgeport, WV 26330

Counsel for Consol Energy, Inc., and
CNX Gas Company, LLC

Timothy M. Miller, Esq.

300 Summers Street, Suite 1000

Charleston, WV 25301

Counsel for EnerVest Operating, L.L.C.
(now properly CGAS Properties, L.L.C.)
and SWN Production Company, LLC

Loren B. Howley, Esq.

Post Office Box 580
Grantsville, WV 26147
Counsel for Mike Ross, Inc.

James C. Turner, Esq.

Post Office Box 1716

Clarksburg, WV 26302-1716

Counsel for Defendants S. W. Thurber
Living Trust & H. R. Thurber (deceased)

Rory L. Perry, ll, Clerk

Supreme Court of Appeals of West Virginia
1900 Kanawha Boulevard, East

Room E-317

Charleston, WV 25305

ENTER:

W. Henry Lawrence, Esq.
400 White Oaks Boulevard
Bridgeport, WV 26330
Counsel for Defendant Antero
Resources Corporation

Nicholas S. Preservati, Esq.
Kelly G. Pawlowski, Esq.

300 Kanawha Blvd., East

Post Office Box 273
Charleston, WV 25321-0273
Counsel for Robert Hitzelberger

Geraldine S. Roberts, Esq.

400 West Main Street

P. O. Drawer 2040

Clarksburg, WV 26302

Counsel for Wyatt and Donovan
Defendants (descendants)

R. Ray Lovejoy, Il, Esq.
Donald C. Supcoe, Esq.
Energy Corporation of America
500 Corporate Landing
Charleston, WV 25311

Sharon Z. Hall, Esq.

310 Grant Street, Suite 3000
Pittsburgh, PA 15219

Counsel for Saunders Defendants

220 <8 20 7
() /

THOMAS A. BEDELL, Chief Jydge
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STATE OF WEST VIRGINIA

COUNTY OF HARRISON, TO-WIT

I, Albert F. Marano, Clerk of the Fifteenth Judicial Circuit and the 18% Family

Court Circuit of Harrison County, West Virginia, hereby certify the foregoing
to be a true copy of the ORDER entered in.the above styled action on the

= ( N

—)__dayof ),u,:lﬁ/‘z_,./@, L2017,

IN TESTIMONY WHEREOF, | hereunto set my hand and affix the

- Seal of the Court this - day of Q_’(P/‘ui , 2007

I i ~ / ’, /
(Vhoit F Ficsa.c

Fifteenth Judicial Circuit & 18t

VP/-.,/»L'_,

Family Court Circuit Clerk

Harrison County, West Virginia




